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Popular  Go^'ernment 

James  Madison  and  other  leaders  in  the  Ameri- 
can Revolution  employed  the  term  "popular 
government"  to  signilH"  the  ideal  of  a  demo- 
cratic, or  "popular,"  government — a  govern- 
ment, as  Abraham  Lincoln  later  put  it,  of  the 
people,  b\  the  people,  and  for  the  people. 
In  that  spirit  Popular  Goi'ernment  offers 
research  and  analysis  on  state  and  local  govern- 
ment in  North  Carolina  and  other  issues  of 
public  concern.  For,  as  .Madison  said,  ".\ 
people  who  mean  to  be  their  own  governors 
must  arm  themselves  with  the  power  which 
knowledge  gives." 
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and  research  services  to  public  officials  and  others  interested  in  the  operation 
of  state  and  local  government  in  North  Carolina.  A  part  of  The  University  of 
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With  this  issue  we 
present  a  new  look 
for  Popular  Govern- 
ment. The  mission 
of  the  magazine 
remains  the  same — 
to  provide  in-depth 
discussion  of 
current  matters 
affecting  North 
Carolina.  We  hope 
that  these  modest 
design  changes,  some  of  which  have 
been  introduced  in  recent  issues,  will  encour- 
age readers  to  linger  longer  and  read  more  of 
the  good  work  that  the  authors  have  pro- 
duced. 
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INTERPRETING  THE  CONNECTION 


Stevens  H.  Clarke 

•  Does  the  United  States  have  a  higher  level  of  fatal  violence 
than  comparable  countries? 

•  How  much  ofthe  violence  in  the  United  States  is  due  to 
crimes  committed  with  guns? 

•  Does  the  United  States  have  a  higher  level  of  gun  ownership 
and  possession  than  comparable  countries? 

•  Why  do  people  acquire  firearms? 

•  How  often  do  gun  owners  actually  use  their  guns  to  defend 
themselves  against  crime? 

•  Do  higher  levels  of  gun  ownership  cause  rates  of  violent 
crime  to  be  higher  in  the  United  States  than  in  comparable 
countries? 

•  Have  restrictions  on  firearms  been  effective  in  reducing 
violence? 

•  What  should  be  done  about  possession  and  use  of  guns  by 
minors? 

This  article  interprets  available  information  and 
discusses  a  variety  of  viewpoints  on  the  associa- 
tion between  possession  of  firearms  and  rates  of 
violence,  especially  criminal  violence  that  can  or 
does  cause  death.  Most  of  the  article  has  a  national  or 
international  perspective  but,  where  possible,  it  includes 
comparable  information  on  North  Carolina. 


i 


The  author  is  an  Institute  of  Government  faculty  member  who 
specializes  in  correctional  law  and  crimmology. 
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Figure  1.  Homicide  Rates,  26  Industrialized  Countries,  1990s 
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Source:  Data  from  Etienne  G.  Krug  et  al.,  Firearm-Related  Deaths  in  the  United  States  and  35  Other  High-  and  Upper-Middle-tncome  Countries,  1998 
livTERNATioNAL  JOURNAL  OF  EPIDEMIOLOGY  214-21;  U.S.  Centers  for  Disease  Control  and  Prevention,  Mortality  Database,  available  at  http://wonder.cdc.gov. 


Levels  of  Fatal  Violence 

The  annual  homicide  rate  in  the  United 
States  reached  its  highest  point  ever  in 
the  twentieth  century — 10.7  homicides 
per  100,000  residents,  in  1980.  The 
rate  decHned  afterward,  to  8.4  in  1984, 
but  subsequently  increased  again,  to 
10.5  in  1991.  Since  then  it  has  declined, 
reaching  ~.S  in  1996,  the  latest  year 
for  which  mortalit)'  data  are  available 
from  the  U.S.  Centers  for  Disease  Con- 
trol and  Prevention.  North  Carolina's 
homicide  rate  also  declined  from  1991 
to  1996,  from  13.1  per  100,000  resi- 
dents to  9.1.' 

Despite  the  recent  drop,  the  United 
States  has  a  much  higher  level  of  homi- 
cide than  comparable  nations.  A  com- 


parison of  homicide  rates  during  the 
1990s  in  the  rwenr\--six  nations  that  the 
World  Bank  considers  highly  industrial- 
ized reveals  that  the  United  States  has 
the  highest  rate  (see  Figure  1).  In  fact, 
the  U.S.  rate  is  more  than  twice  that  of 
every  other  highly  industrialized  nation 
except  Northern  Ireland  (treated  in 
these  statistics  as  a  separate  country), 
whose  rate  of  6.1  is  a  close  second. 

A  comparison  of  rates  of  homicide 
committed  with  firearms  reveals  an 
even  more  striking  difference:  the  U.S. 
rate  of  5.29  in  1996  was  more  than  five 
times  that  of  every  other  highh'  indus- 
trialized country  except  Northern  Ire- 
land with  5.24  and  Italy  with  1.66  (see 
Figure  I  ).- 

The   United   States   also   leads   the 


highly  industrialized  nations  in  fatal 
violence  involving  children  and  youth. 
On  the  basis  of  annual  rates  measured 
during  1990-95,  the  United  States  had 
2.57  homicides  per  100,000  children 
under  age  fifteen,  compared  with  0.51 
for  the  rwent}'-five  other  highly  in- 
dustrialized countries  combined  (that 
is,  for  the  total  population  of  the 
n.venr\--five  countries).  For  homicide 
with  firearms,  the  U.S.  rate  was  0.94, 
comipared  with  0.06  for  the  other 
twenty-five  countries,  a  ratio  of  nearly 
16  to  1.  Suicides  and  accidental  deaths 
by  firearm  also  were  much  higher  for 
the  United  States.'  Among  teenagers 
and  young  adults  as  well  as  among 
young  children,  in  the  late  1980s  the 
United  States  had  a  rate  of  8.6  homi- 
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evated  death  toll  from  violence. .  .  .  [I]t 
is  hard  to  get  them  to  consider  anything 
else."' 

Nevertheless,  the  connection  be- 
ll tween  firearms  and  violence  is  subject 
to  a  variety  of  interpretations.  To  exam- 
ine this  connection,  one  must  first  ask 
how  many  firearms  people  have  and 
why  people  have  them. 


cides  per  100,000  people  aged  five  to 
twenty-four,  more  than  six  times  that  of 
Canada  (1.3),  which  had  the  second- 
highest  rate  among  the  G-7  countries 
(the  Group  of  Seven  Industrial  Na- 
tions).'' 

Homicides  with  firearms  account  for 
most  of  the  difference  in  homicide  rates 
between  the  United  States  and  other 
nations.  For  this  reason,  people  seeking 
to  explain  the  high  level  of  fatal  vio- 
lence in  the  United  States  tend  to  look 
first  at  firearms  as  a  possible  cause. 
Franklin  Zimring  and  Gordon  Haw- 
kins have  observed  that  "those  who 
analyze  American  violence  by  first 
making  international  comparisons  tend 
to  be  adamant  in  their  belief  that  gun 
use  is  a  major  explanation  of  the  el- 


Levels  of  Gun  Ownership 

Gun  ownership  is  much  more  wide- 
spread in  the  United  States  than  it  is  in 
similar  countries  (see  Figure  2).  An  in- 
ternational survey  measured  gun  own- 
ership in  seventeen  highly  industrial- 
ized countries  in  1989  and  1992."  The 
percentage  of  households  whose  resi- 
dents said  that  they  or  someone  else  in 
their  household  owned  any  kind  of  fire- 
arm ranged  from  less  than  1  percent  in 
Scotland,  England,  and  Wales  to  48  per- 
cent in  the  United  States.  The  U.S.  rate 
was  more  than  twice  that  of  most  of  the 
countries  included  in  the  survey. 

The  United  States  also  led  in  house- 
holds with  handguns,  and  in  this  com- 
parison the  difference  was  more  strik- 
ing: the  U.S.  rate  of  28.4  percent  was 
more  than  three  times  the  rates  of  all 
but  one  of  the  other  countries  included 
in  the  survey.  The  exception  was  Swit- 
zerland, whose  handgun  rate  of  12.2 
percent  was  probably  relatively  high 
because  members  of  the  Swiss  defense 
forces  are  required  to  keep  their  service 
guns  at  home."  The  U.S.  proportion  of 
households  that  possess  guns,  although 
still  much  higher  than  that  of  compa- 
rable nations,  may  have  declined  re- 
cently. The  National  Survey  of  Private 
Ownership  of  Firearms  (NSPOF),  con- 
ducted in  1994  after  the  international 
study  just  mentioned,  indicated  that  a 
lower  proportion  of  U.S.  households, 
35  percent,  owned  guns.^  Gallup  Polls 
indicate  that  the  proportion  of  adults 
who  say  they  have  a  gun  in  their  home 
rose  to  51  percent  in  1993  and  then 
dropped,  reaching  36  percent  in  1999.'' 

According  to  estimates  reviewed  by 
Albert  J.  Reiss  and  Jeffrey  A.  Roth,  the 
total  number  of  firearms  in  the  United 
States  was  60  million  to  100  million  in 
1 968  and  has  gradually  increased  since 
then,  reaching  200  million  in  1990.'" 
Gary  Kleck  reports  that  the  number  of 
guns  of  all  types  per  1,000  Ll.S.  resi- 


dents more  than  doubled  from  1946, 
when  it  was  344,  to  1987,  when  it  was 
816.  The  number  of  handguns  per 
1,000  residents  during  the  same  period 
nearly  tripled,  from  91  to  271."  The 
data  of  the  NSPOF,  mentioned  earlier, 
yield  a  rate  in  1994  of  about  737  fire- 
arms of  all  types  per  1,000  U.S.  resi- 
dents, and  250  handguns.  These  figures 
on  guns  per  capita,  like  the  data  on  the 
household  ownership  rate,  suggest  that 
gun  ownership  may  have  declined 
somewhat  in  the  late  1980s  and  early 
1990s,  although  it  still  is  considerably 
higher  than  it  was  in  the  1940s.'- 

Apparently  a  large  number  of  guns 
are  concentrated  in  the  hands  of  rela- 
tively few  owners.  According  to  esti- 
mates from  the  NSPOF  in  1994,  there 
were  192  million  firearms  (65  million 
of  which  were  handguns),  owned  by  44 
million  people.  Although  that  was 
enough  guns  to  provide  every  adult  in 
the  nation  with  one,  the  NSPOF  indi- 
cates that  only  25  percent  of  adults  ac- 
tually owned  firearms,  while  74  per- 
cent of  the  owners  had  two  or  more. 
Cook  and  Ludwig  cite  NSPOF  data  in- 
dicating that  in  1994,  10  million  people 

A  comparison  of 

homicide  rates  ...  in 

the  26  nations  that  the 

World  Bank  considers 

highly  industrialized 

reveals  that  the 

United  States  has 

the  highest  rate. 


owned  105  million  guns,  while  the  re- 
maining 87  million  guns  were  dispersed 
among  34  million  other  owners." 

The  proportion  of  adults  who  report 
having  a  gun  in  their  home,  according 
to  a  1999  Gallup  Poll,  is  higher  for 
males  than  for  females  (47  percent 
versus  27  percent),  higher  for  whites 
than  for  nonwhites  (40  percent  versus 
19  percent),  and  higher  in  the  South 
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Figure  2.  Households  with  Guns,  17  Industrialized  Countries,  1989  and  1992 
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Source:  Data  from  Martin  Killias,  Gun  Ownership,  Suicide,  and  Homicide:  An  International  Perspective,  in  Understanding  Crime:  Experiences  of  Crime 
AND  Crime  Control  at  289-303  (Anna  Alvazzi  del  Frate  et  al.  eds.,  Rome:  United  Nations  Interregional  Crime  and  Justice  Research  Institute,  1993). 


(46  percent)  than  in  the  Midwest  (39 
percent),  the  East  (26  percent),  or  the 
West  (33  percent)." 

\n  North  Carolina  the  most  recent 
a\ailable  data  on  gun  ownership,  from 
the  Carohna  Poll  of  I'^^H,  indicate  that 
43  percent  of  residents  aged  eighteen  or 
older  possessed  a  gun  and  28  percent 
possessed  a  handgun.  Of  North  Caro- 
linians who  possessed  a  gun,  66  percent 
possessed  more  than  one.  Although 
some  of  the  multiple-gun  group  had 
long  guns  (rifles  or  shotguns),  ~1  per- 
cent possessed  handguns.'' 

Reasons  for  Gun  Ownership 

One  of  the  most  common  reasons  that 
people  want  firearms  is  to  protect  them- 
selves, other  people,  or  their  businesses. 
In  national  surveys  in  the  1970s,  ~4  per- 
cent of  gun  owners  mentioned  hunting, 
65  percent  protection,  40  percent  sport 
or  target  shooting,  and  21  percent 
gun  collecting,  as  one  of  their  reasons 


for  ownership.'^  Among  people  who 
owned  only  handguns,  73  percent  gave 
defense  or  protection  as  a  primary  or 
secondary  reason.  The  NSPOF  of  1994 
produced  similar  results:  About  half  of 
gun  owners  had  guns  for  hunting  or 
other  recreational  shooting,  while  46 
percent  possessed  them  primarily  for 
self-protection.  Almost  three-quarters 
of  those  who  owned  onh'  handguns 
kept  them  primarily  for  self-protection. 
The  Carolina  Poll  found  that,  among 
North  Carolinians  who  had  guns  in 
1985,  64  percent  gave  "self-defense  at 
home  or  work"  as  one  of  their  reasons 
for  possession.' 

People's  desire  to  possess  handguns 
may  stem  from  lack  of  confidence  in  the 
government's  ability  to  protect  them. 
According  to  Gallup  Polls  since  1981,  a 
fourth  to  a  half  of  adults  ha\e  little  or 
no  confidence  in  the  abilir\'  of  the  police 
to  protect  them  from  violent  crime — 
although,  as  explained  later,  their  confi- 
dence has  increased   in  the  last  few 


years.'*  About  one-third  of  teenagers 
are  concerned  about  their  safety  while 
in  school,  as  documented  later  in  this 
article. 

The  connection  between  gun  own- 
ersliip  and  lack  of  confidence  in  police 
protection  was  the  subject  of  a  study  by 
Da\id  .McDowall  and  Colin  Loftin. 
These  researchers  anaKzed  annual 
\ariations  in  the  number  of  applica- 
tions for  handgun  licenses  in  Detroit 
from  1951  to  1977.  Controlling  sta- 
tisticalh'  for  per  capita  income  and  the 
age  distribution  of  the  population,  they 
found  that  handgun  purchases  went  up 
when  the  1 967  riot  occurred  and  when 
\iolent  crime  increased,  and  went  down 
when  the  number  of  police  increased 
relative  to  the  population.  The  authors 
suggest  that  people  are  more  apt  to  take 
protective  measures  if  their  faith  in 
communal  security  is  low.'" 

McDowall  and  Loftin's  analysis  may 
explain  wh\-,  as  indicated  by  the  Gallup 
Poll,  the  proportion  of  adults  having  a 
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gun  in  their  home  decreased  from  1 993 
to  1999.  While  this  decline  was  occur- 
ring, according  to  the  same  poll,  the 
proportion  expressing  "a  great  deal"  or 
"quite  a  lot"  of  confidence  in  the  police 
to  protect  them  from  violent  crime  was 
increasing,  from  45  percent  in  1993,  to 
50  percent  in  1995,  to  70  percent  in 
1999.-0 

McDowall  and  Loftin's  analysis  also 
helps  explain  puhlic  ambivalence  to- 
ward guns  and  security,  depending  on 
whether  people  are  thinking  of  commu- 
nity interests  or  their  individual  inter- 
ests. If  people  feel  that  crime  or  civil  un- 
rest threatens  their  community,  they 
may  think  of  restrictions  on  gun  posses- 
sion to  improve  the  community's  safety. 
On  the  other  hand,  when  it  comes  to 
their  own  personal  safety,  they  may  want 
to  acquire  a  gun  for  self-protection.  This 
conflict  between  collective  security  and 
individual  security  may  help  explain 
why  public  policy  toward  firearms  is  so 
controversial.  Later  in  this  article,  I  re- 


turn to  the  questions  of  whether  people's 
owning  firearms  is  effective  in  protecting 
them  and  whether  restrictions  on  gun 
possession  are  effective  in  preventing 
crime. 

Use  of  Guns  for  Protection 

To  measure  defensive  gun  use,-'  a  num- 
ber of  researchers  have  used  the  Nation- 
al Crime  Victimization  Survey  (NCVS) 
conducted  by  the  Census  Bureau  for  the 
U.S.  Department  of  Justice.-'  In  the 
NCVS  a  representative  sample  of  U.S. 
residents  are  asked  about  their  experi- 
ences as  crime  victims  and  measures  that 
they  may  have  taken  to  protect  them- 
selves. One  study  of  NCVS  data  indi- 
cates about  82,500  defensive  uses  of 
guns  annually  in  the  United  States  from 
1987  to  1992  in  connection  with  as- 
saults, robberies,  thefts,  and  household 
burglaries.-'  A  more  recent  study  sug- 
gests about  108,000  defensive  uses  per 

''4 

year.-^ 

Gary  Kleck,  a  criminologist  at  Flori- 
da State  University,  has  published  an 
extensive  body  of  work  challenging  the 
notion  that  gun  prevalence  causes  the 
high  level  of  violence  in  the  United 
States  and  supporting  the  notion  that 
guns  actually  prevent  crime.  Because 
the  work  of  Kleck  and  his  coauthors  is 
miportant  in  the  debate  about  the  con- 
nection between  guns  and  violent 
crime,  I  give  it  considerable  attention  in 
this  article. 

Kleck  and  Marc  Gertz  assert  that  the 
measurement  of  defensive  gun  use  de- 


rived from  the  NCVS  is  a  gross  underes- 
timate, for  several  reasons:-' 

®  NCVS  interviewers  never  directly  ask 
whether  the  respondent  used  a  gun 
for  self-protection — only  whether 
the  respondent  did  anything  to  pro- 
tect himself  or  herself  or  his  or  her 
property  while  the  incident  was  going 
on.  Thus  the  respondent  has  to  volun- 
teer the  information  that  he  or  she 
used  a  gun. 

*  NCVS  interviewers  do  not  ask  about 
protection  unless  the  respondent  al- 
ready has  said  that  he  or  she  has 
been  the  victim  of  a  crime  or  an  at- 
tempted crime.  If  the  respondent 
does  not  want  to  talk  about  the 
crime  of  which  he  or  she  was  a  vic- 
tim (for  example,  a  domestic  assault 
or  rape),  he  or  she  also  will  not  re- 
port any  gun  used  to  fend  off  the 
crime. 

•  NCVS  respondents  are  aware  that 
the  interviewer  works  for  the  gov- 
ernment and  knows  where  they  live. 
Gun  use  is  a  sensitive  and  contro- 
versial matter,  and  respondents  are 
unlikely  to  know  whether  their  de- 
fensive use  or  their  possession  of  the 
gun  is  lawful;  therefore  they  may  be 
reluctant  to  report. 

Kleck  and  Gertz  think  that  the  true 
annual  number  of  legitimately  defen- 
sive gun  uses  in  the  United  States  is  in 
the  millions.  In  a  recent  publication, 
they  reanalyzed  thirteen  surveys  by 
private  polling  organizations.  Their 
results    implied    more    than    700,000 


Nearly  three-quarters  of  gun  owners  surveyed  in  the  1970s  cited  hunting  as  one  of 
their  reasons  for  gun  ownership. 
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defensive  gun  uses  per  year.  Poinring 
out  that  these  surveys  had  a  variety  of 
flaws,-"  Kleck  and  Gertz  turned  to  their 
own  National  Self-Defense  Survey. 
Conducted  in  1993  and  involving 
nearly  5,000  respondents,  it  was  de- 
signed to  correct  the  flaws  of  previous 
sur\  eys.-  The  authors  excluded  uses  in 
military  and  police  work  as  well  as 
against  animals,  and  did  not  count  a  use 
as  genuinely  defensive  unless  it  in- 
volved a  threat  against  a  person  that  the 
respondent  actually  saw.  Thus,  \er- 
bally  threatening  the  perceived  offend- 
er ("I've  got  a  gun!"),  brandishing  or 
showing  a  gun,  pointing  it  at  the  of- 
fender, or  firing  it  was  counted  as  a  de- 
fensive use,  but  merely  carrying  a  gun 
without  confronting  a  person  was  not. 

Kleck  and  Gertz  estimated  from 
their  survey  that  1.13  percent  of  people 
aged  eighteen  and  older  used  guns  de- 
fensively one  or  more  times  per  year. 
Applying  their  results  to  the  national 
population,  the  authors  estimated  1.1- 
2.5  million  defensive  gun  uses  annually, 
of  which  1.5-1.9  million  invoU'ed 
handguns.-- 

Other  researchers,  such  as  Philip 
Cook,  Jens  Ludwig,  and  Da\id 
McDowall,  believe  that  Kleck  and 
Gertz "s  estimates  of  defensive  gun  use 
are  enormously  exaggerated.-'*  Their 
main  criticisms  (technical  details  omit- 
ted) are  as  follows: 

•  Some  exaggeration  is  likeh'  in  re- 
sponding to  surveys,  because  re- 
spondents tend  to  magnify  the  dan- 
ger in  incidents  that  they  report  as 
defensive  gun  use  and  because  stand- 
ing up  to  an  intruder  is  considered 
socially  desirable  or  heroic. 

•  Because  defensive  gun  use  is  a  rare 
occurrence  (even  in  Kleck's  estima- 
tion), just  a  small  amount  of  un- 
truthfulness or  exaggeration  in  sur- 
vey responses  can  greatly  inflate  the 
measurement  of  defensive  gun  use. 

•  Survey  interviewers  hear  from  onlv 
one  person  involved  in  a  gun  use  in- 
cident. If  the\-  were  to  hear  from  the 
person  on  the  other  side  of  the  gun, 
some  gun  uses  would  be  re\  ealed  as 
aggressive  rather  than  defensi\e. 

•  Defensive  gun  use  estimates  are  o\er- 
stated  in  that  they  include  some  de- 
fensive use  by  criminals  in  the  course 
of  committintr  crimes. 


Role  of  Defensive  Gun  Use 
in  Preventing  Crime 

Some  people  have  guns  to  protect  them- 
selves, although,  as  explained  earlier, 
estimates  of  how  often  the  guns  are 
used  vary.  How  much  crime  such  uses 
actually  prevent  is  debatable. 

Gary  Kleck  thinks  that  defensive  gun 
use  either  limits  or  prevents  a  sub- 
stantial number  of  crimes.'"  He  identi- 
fies two  ways  in  which  people  may  use 
guns  to  defend  themselves  against 
crime: 

•  People  with  guns  may  disrupt 
crimes — that  is,  they  may  prevent 
completion  of  crimes  that  are  at- 
tempted or  threatened,  in  ways  rang- 
ing from  merely  telling  an  offender 
that  they  have  a  gun  to  shooting  and 
killing  the  offender. 

•  People  with  guns  may  deter  some 
criminals  from  attempting  crimes 
because  criminals  fear  being  shot  by 
their  potential  victims. 

Kleck  argues  that  the  crimes  most 
likely  to  be  affected  by  private  posses- 
sion of  guns  are  those  occurring  in 
homes  (where  potential  victims  are 
mostly  likely  to  have  access  to  a  gun) 
and  business  establishments  (where 
proprietors  may  keep  guns).  Such 
crimes  include  assault  in  the  home, 
residential  burglar}-,  and  retail  store 
robbery. 

Kleck  thinks  that  armed  pri\ate  citi- 
zens may  present  a  more  effective  deter- 
rent than  the  criminal  justice  system 
because 

|b|eing  threatened  or  shot  at  by  a 
gun-wielding  victim  is  about  as 
probable  as  arrest  and  substantialK- 
more  probable  than  conviction  or 
incarceration.  .  .  .  There  are  .  .  .  tens 
of  millions  of  civilians  who  have  im- 
mediate access  to  firearms  and  are 
well  motivated  to  disrupt  crimes  di- 
rected at  themselves,  their  families, 
or  their  property.'' 

Kleck  presents  the  following  kinds  of 
evidence  to  support  his  \iew  that  armed 
prixate  citizens  stop,  disrupt,  or  deter 
many  crimes  by  means  of  their  firearms. 

Killing  and  wounding  felons.  Kleck 
estimates  the  number  of  legal  killings  by 
prixate  citizens  of  people  in  the  act  of 
committing  felonies  at  1, 500-2, (SOO  in 


1980.'-  This  is  much  greater  than  the 
number  reported  by  the  FBI — around 
300  annually.''  But  Kleck  thinks  that 
such  killings  are  greatly  underreported. 
He  estimates  that  they  greatly  exceed 
legal  killings  of  felons  by  police,  which 
number  300-600  per  year.  He  also  esti- 
mates that  justifiable  woundings  (non- 
fatal shootings)  of  criminals  by  civilians 
occur  about  six  times  as  often  as  justifi- 
able killings.  (For  further  perspective  on 
Kleck's  position,  see  the  sidebar,  which 
describes  a  study  indicating  that  injuri- 
ous shootings  rarely  involve  justifiable 
defense.) 

Freventing  completion  and  injury  in 
robbery  and  assault.  From  NCVS  data 
for  1979-85,  Kleck  finds  that  robberies 
were  much  less  often  completed  when 
the  \icrim  used  a  gun  in  self-protection 
than  when  the  victim  did  not  use  a 
weapon  or  did  not  protect  himself  or 

Kleck  thinks  that 

armed  private  citizens 

may  present  a  more 

effective  deterrent 

than  the  criminal 

justice  system. 


herself  at  all.  In  both  robberies  and  as- 
saults, gun-using  victims  were  much 
less  likely  to  be  physically  injured  than 
victims  using  other  weapons  or  not  pro- 
tecting themselves. 

Thwarting  attempted  rape.  Kleck 
cites  his  own  study  based  on  NCVS 
data  indicating  that  victims  of  attemp- 
ted rape  who  used  guns  to  resist  were 
less  likely  to  have  the  attempt  com- 
pleted than  were  victims  who  used  any 
other  mode  of  resistance.'"* 

Reducing  injuries  of  victims  of  bur- 
glaries. Kleck  believes  that  having  guns 
in  homes  reduces  the  harm  caused  by 
burglary  through  deterrence.  Burglars 
tend  to  pick  times  when  no  one  is  home 
to  do  their  break-ins,  in  part  because 
they  fear  that  the  occupants  may  be 
armed.  Their  a\oidance  of  confronta- 
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tions  reduces  deaths  and  injuries  that 
might  otherwise  occur. 

Deterring  felons.  Kleck  cites  surveys 
of  imprisoned  criminals  suggesting  that 
their  fear  of  firearms  in  the  hands  of 
potential  victims  may  have  reduced 
their  criminal  destructi\eness.  For  ex- 
ample, in  a  study  of  imprisoned  felons, 
34  percent  said  that  they  had  been 
scared  off,  shot  at,  wounded,  or  cap- 
tured by  an  armed  victim  at  one  time  or 
another,  and  40  percent  said  that,  in  at 
least  one  instance,  they  had  decided  not 
to  commit  a  crime  because  they  thought 
the  \  ictmi  was  carrying  a  gun.''' 

Kleck's  assessment  of  crime  preven- 
tion through  defensive  gun  ownership 
or  use  is  controversial.  One  criticism  is 
that  he  greatly  exaggerates  the  number 
of  defensive  uses,  for  reasons  summar- 
ized in  the  previous  section.  Another 
criticism  is  that  the  cnme-indiicpig 
effect  of  guns  may  exceed  their  crime- 
preventing  effect. 

Defensive  Gun  Use  versus 
Criminal  Gun  Use 

Some  studies  that  address  the  crime- 
inducing  effect  of  guns  measure  how 
often  guns  are  used  to  kill  in  self- 
protection,  compared  with  how  often 
they  are  used  in  criminal  homicides,  sui- 
cides, and  accidental  deaths.  For  ex- 
ample, looking  at  all  743  gunshot 
deaths  in  King  County,  Washington, 
from  1978  and  from  1983,  physicians 
Arthur  Kellermann  and  Donald  Reay 
found  that  398  (54  percent)  had  oc- 
curred in  the  home  where  the  firearm 
ivjs  kept.  Only  1 1  of  the  gun  killings  in 
the  home  were  justifiable  in  that  they 
involved  either  the  killing  of  a  felon 
during  the  commission  of  a  crime  or  le- 
gitimate self-defense  as  determined  by 
police.  For  every  instance  in  which  a 
gun  in  the  home  was  used  in  justifiable 
killing,  the  authors  reported  4.6  crimi- 
nal homicides,  37.0  firearm  suicides, 
and  1.3  unintentional  deaths.'*'  The  in- 
ference from  such  studies  is  that  guns  in 
the  home  are  far  more  likeh'  to  be  used 
in  illegal  or  undesirable  killings  than  in 
legitimate  ones. 

Kleck  contemptuously  rejects  the 
Kellermann-Reay  study  and  others  like 
it,  contending  that  they  enormously 
undercount  uses  of  guns  to  defend  peo- 
ple against  crime.  Very  few  defensive 


Types  of  Shootings  and  Victims 


For  information  on 
nonfatal  as  well  as 
fatal  shootings,  one  must 
turn  to  specific  studies  be- 
cause there  are  no  regu- 
larly published  reports.  In  a  particu- 
larly informative  study,  Arthur 
Kellermann  and  his  colleagues  inves- 
tigated both  nonfatal  and  fatal 
shootings,  including  noncriminal 
and  criminal  cases  occurring  at 
home  or  elsewhere,  and  including 
any  shooting  severe  enough  to  cause 
death  or  require  emergency  medical 
attention.'  The  study  involved  three 
cities,  whose  approximate  popula- 
tions in  1992  were  as  indicated: 
Memphis,  Tennessee,  610,000;  Se- 
attle, Washington,  516,000;  and 
Galveston,  Texas,  59,000.  These  cit- 
ies are  not  necessarily  typical — nor 
do  the  researchers  claim  that  they 
are — but  the  study  of  them  does  give 
a  fuller  picture  than  other  sources  of 
the  "mix"  of  types  of  shootings  and 
victims.-  The  researchers  combined 
the  records  of  hospital  emergency 
departments,  medical  examiners, 
and  police  to  offset  the  deficiencies 
of  each  type  of  record. 

The  researchers  identified  1,915 
shooting  cases  from  November  1 992 
through  May  1994.  From  this  data- 
base they  computed  an  annual  rate 
of  firearm  injury  ranging  from  54 
per  100,000  residents  in  Seattle 
to  223  in  Memphis.  Males  were 
much  more  likely  to  be  shot  than  fe- 
males, and  blacks  were  more  likely 
to  be  shot  than  whites.  Young  black 
males  had  by  far  the  highest  victim- 
ization rates,  reaching  1,708  per 
1 00,000  residents  for  those  aged  fif- 
teen to  twenty-nine.-'  The  shooter 
and  the  victim  were  strangers  to 
each  other  in  42  percent  of  the  as- 
saultive shootings,  were  noninti- 
mate  acquaintances  in  38  percent, 
were  known  as  rivals  or  adversaries 
in  8  percent,  had  intimate  or  family 
relationships  in  7  percent,  and  had 
other  relationships  in  4  percent. 
Forty-seven  percent  of  the  assaultive 
shootings  occurred  on  a  street  or  in  a 


parking  lot,  32  percent  in 
someone's  home,  and  the 
rest  in  motor  vehicles, 
workplaces,  bars,  and  other 
locations. 
Nineteen  percent  of  the  injured 
persons  died.  Eighr>'-eight  percent  of 
the  victims  received  care  in  a  hospi- 
tal emergency  department,  with  a 
median  stay  of  three  days  and  a  me- 
dian cost  of  $10,000,  not  counting 
professional  fees. 

Four  and  five-tenths  percent  of 
all  the  shootings  were  uninten- 
tional, and  7.2  percent  were  suicide 
attempts,  whereas  78  percent  in- 
volved assaults.  Of  the  assaults, 
only  2  percent  tvere  foimd  to  be  jus- 
tifiable— 1  percent  by  police  in  the 
course  of  law  enforcement  and 
1  percent  by  private  citizens.  These 
results  suggest  that  justifiable 
shootings  are  quite  rare  compared 
with  criminal  ones. 

Notes 

1.  Arthur  L.  Kellermann  et  al..  Inju- 
ries Due  to  Firearms  in  Three  Cities^  335 
New  Engl.\nd  Journ.JiL  of  Medicine 
1438(1996). 

2.  The  murder  rates  per  100,000 
residents  in  1993  for  the  three  cities, 
based  on  FBI  data,  were  Memphis,  32.0; 
Seartle,  12.6;  and  Galveston,  39.5.  Ac- 
cording to  the  FBI,  the  average  murder 
rate  in  1993  for  cities  with  populations 
in  the  500,000-999,999  range  was 
21.6,  and  for  cines  in  the  50,000- 
99,999  range,  7.5.  Thus  both  Memphis 
and  Galveston  had  much  higher  rates 
than  the  average  cit)'  in  their  population 
group,  whereas  Seattle  had  a  much 
lower  rate.  U.S.  Department  of  Justice, 
Feder.\l  Bureau  of  I.westigation,  Crlme 
IN  the  United  States,  1993:  Uniform 
Crlme  Reports  at  196,  tbl.  16  (Washing- 
ton, D.C.:  U.S.  Government  Printing 
Office,  1994). 

3.  On  the  high  rate  of  victimization 
among  young  black  males,  see  Stevens 
H.  Clarke,  Murder  in  North  Carolina, 
61  Popular  Government,  Summer 
1995,  at  2;  and  Stevens  H,  Clarke,  At 
Last,  Some  Good  News  about  Violent 
Crime,  63  Popular  Government,  Sum- 
mer 1998,  at  2. 
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In  a  1999  Gallup  poll, 
more  than  one-third  of 
adults  said  that  the\  had 
a  nun  in  their  home. 


gun  uses  in\o!ve  killing  a 
criminal,  Kleck  asserts.  To 
assess  the  true  defensive 
benefits  of  guns  in  the 
home,  one  must  count  not 
only  defensive  killings  but 
also  instances  in  which 
people  or  property  are 
protected  without  kill- 
ing— for  example,  "the 
number  of  burglars  cap- 
tured, frightened  off,  de- 
terred from  attempting 
burglaries,  or  displaced  to 
unoccupied  premises  [by 
deterrence  through  the 
fear  of  armed  household- 
ers] where  they  could  not 
injure  any  victims."' 

Kleck  makes  a  good 
pomt  that  nonfatal  defensive  uses 
should  be  counted.  On  the  other  hand, 
one  must  consider  as  well  the  nonfatal 
undesirable  ur  cniuiiidl  uses  of  guns, 
which  also  are  not  counted  in  the  stud- 
ies of  deaths  by  gunshot.  For  example,  a 
gun  could  be  used  unjustifiably  to 
threaten  or  to  shoot  other  members  of  a 
household,  with  no  one  dying  as  a  re- 
sult. Undesirable  nonfatal  use,  like  de- 
fensive nonfatal  use,  probalily  is  more 
common  than  fatal  use.''* 

Other  studies  have  examined  non- 
fatal as  well  as  fatal  uses  of  firearms. 
These  studies  help  answer  some  of 
Kleck's  criticisms  and  also  raise  doubts 
about  his  position  on  the  relative  fre- 
quency of  justifiable  defensive  use  com- 
pared with  criminal  use.  For  example,  a 
study  by  Arthur  Kellermann  and  others 
of  fatal  and  nonfatal  gunshot  injuries  in 
three  cities  in  the  United  States  (see  the 
sidebar,  page  9)  suggests  that  defensive 
use  is  almost  insignificant.  Fewer  than 
one  percent  of  the  niiiinoiis  shootings 
in  the  three  cities  were  justifiably  defen- 
sive actions  by  firivate  citizens.  More 
tiian  three-quarters  imoKed  criminal 
assault  or  homicide,  and  most  of  the 
rest  were  accidental  iniuries,  suicides, 
or  attempted  suicides. 

Kleck  does  not  dispute  that  when  fa- 
tal use  of  guns  in  the  home  is  mvoKed, 


undesirable  or  illegal  killings  far  out- 
number desirable  or  justifiable  killings. 
Even  if  in  some  instances  private  citi- 
zens use  firearms  to  prevent  crime,  the 
much  larger  number  of  criminal  shoot- 
ings may  be  a  high  price  to  pa\'  for  the 
crime  prevention. 

The  Contribution  of  High  Gun 
Availability  to  Homicide 

"Guns  don't  kill  people — people  kill 
people"  was  once  a  popular  bumper- 
sticker  statement.  Zimnng  and  Haw- 
kins analyze  its  meaning.  The  state- 
ment is  true  in  the  sense  that  guns  are 
harmless  without  people  firing  them — 
and  most  people  who  own  guns  do  not 
attack  other  people  with  them.  The 
statement  is  true  in  another  sense: 
people  can  and  do  kill  one  another 
without  guns  (according  to  FBI  data, 
32  percent  of  homicides  in  1996  were 
committed  without  firearms).'"  How- 
ever, the  statement  also  suggests  a  more 
doubtful  proposition:  that  the  same 
number  of  people  would  be  killed  re- 
gardless of  guns.  Zimnng  and  Haw- 
kins reject  this  proposition: 

The  most  acctirate  label  for  the  role 
of  firearms  in  those  cases  oi  death 
and  injury  from  intentional  attacks 


in  which  they  are  used  is  contribut- 
ing cause.  Even  where  the  availa- 
bility of  a  gun  plays  no  important 
role  in  the  decision  to  commit  an  as- 
sault, the  use  of  a  gun  can  be  an  im- 
portant contributing  cause  in  the 
death  and  injury  that  results  [from] 
gun  attacks.  When  guns  are  used  in  a 
high  proportion  of  such  attacks,  the 
death  rate  from  violent  attack  will  be 
high.  Current  evidence  suggests  that 
a  combination  of  the  ready  availabil- 
ity of  guns  and  the  willingness  to  use 
maximum  force  in  interpersonal 
conflict  is  the  most  important  single 
contribution  to  the  high  U.S.  death 
rate  from  violence.  Our  rate  of  as- 
sault is  not  exceptional;  our  death 
rate  from  assault  is  exceptional.'*" 

"Our  death  rate  from  assault" — that 
is,  the  iiomicide  rate  in  the  United 
States — is  far  greater  than  the  homicide 
rates  of  other  highh-  industrialized 
countries,  as  explained  earlier.  For  rob- 
bery and  assault,'*'  the  most  common 
serious  nonfatal  violent  crimes,  interna- 
tional comparison  tells  a  different  story: 
U.S.  rates,  though  on  the  high  side,  do 
not  greath'  differ  from  those  of  compa- 
rable nations.  Zimring  and  Hawkins 
discuss  crime  victimization  surveys  car- 
ried out  by  United  Nations-sponsored 
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researchers  in  nvenirs'  nations  in  the  late 
1980s  and  early  1990s,  using  an  identi- 
cal telephone  survey  instrument  in  each 
country."*-  According  to  these  surveys, 
five  countries  had  robbery  rates  per  1 00 
residents  aged  sixteen  or  older  within 
30  percent  of  the  U.S.  rate,  and  seven 
had  assault  rates  within  30  percent  of 
the  U.S.  rate.""  This  comparison  is  quite 
different  from  the  homicide  rate  com- 
parison, in  which  the  United  States  far 
exceeds  the  other  countries. 

These  data  suggest  that,  although 
Americans  do  not  commit  more  rob- 
beries and  assaults  than  the  residents  of 
comparable  countries  do,  the\'  commit 
far  more  murders.  If  Americans  decide 
to  commit  a  robbery  or  an  assault,  so 
Zimring  and  Hawkins's  thinking  goes, 
the  greater  a\ailability  of  guns  in  this 
country  means  that  the  crime  is  more 
likely  to  result  in  the  \'ictim's  death.  The 
perpetrator  ma>'  not  necessarily  intend 
to  kill  the  victim,  but  the  instrumental- 
ity of  the  firearm  makes  killing  much 
more  likely.  "People  kill  people"  is  a 
true  statement,  but  armed  attackers  are 
more  likely  than  unarmed  attackers  to 
kill  their  victims. 

Kleck  has  different  views  on  this  is- 
sue, expressed  in  his  latest  book.  Tar- 
geting Gitiis.'*''  He  concedes  that  the 
United  States  has  high  levels  of  both 
violence  and  gun  ownership.  Never- 
theless, he  says,  high  levels  of  gun  own- 
ership are  not  necessarily  the  cause  of 
high  le\'els  of  violence;  the  same 
amount  of  violence  might  occur  with- 
out the  guns.  Kleck  rejects  analysis 
based  on  international  comparisons 
because,  he  says,  it  all  rests  on  just  one 
special  case,  the  United  States,  with 
uniquely  high  rates  of  both  homicide 
and  gun  ownership. "•"  Also,  Kleck  says, 
there  may  be  a  causal  connection  be- 
tween gun  ownership  and  violence,  but 
the  causation  may  work  the  other  way: 
a  high  level  of  violence  may  cause 
people  to  acquire  guns. 

The  reasoning  in  Targeting  Guns  can 
be  summarized  as  follows:  According 
to  NCVS  data,  about  half  of  assaults 
are  threats  without  any  physical  attack. 
When  physical  attacks  occur,  about  half 
result  in  injury.  Onh'  1.4  percent  of 
these  injuries  result  in  death.  What  is 
the  possible  contribution  of  gun  posses- 
sion at  each  of  the  points  in  this  "hierar- 
chy of  violence"?  With  regard  to  initiat- 


ing assaults,  research  is  inconclusive  on 
whether  gun  possession  encourages  this 
behavior — for  example,  whether  hav- 
ing a  gun  makes  attacking  a  stronger 
adversary  easier  or  stimulates  people  to 
behave  more  aggressively  than  the\' 
otherwise  would.  With  regard  to  a7//5- 
ing  injury,  NCVS  data  show  that  at- 
tacks with  guns  resulted  in  wounding 
the  victim  only  18  percent  of  the  time 
while  attacks  with  kni\es  resulted  in 
injuries  45  percent  of  the  time.  Kleck 
implies  that  if  assailants  de-escalated 
from  guns  to  knives,  injuries  would  not 
lessen.  However,  Kleck  offers  no  evi- 
dence that  if  guns  were  harder  to  get, 
people  would  use  knives  rather  than 
other  less  dangerous  weapons  or  no 
weapons.  With  regard  to  causing  death, 
research  by  Zimring  and  others  sug- 
gests that  firearm  use  makes  some  as- 
sault injuries  fatal  that  otherwise  would 
not  be  fatal.  Killers  frequently  do  not 
intend  to  kill,  or  are  just  "average  Joes" 
(not  hardened  felons)  who  lose  their 
temper  and  happen  to  have  a  gun 
handy.  But  Kleck  rejects  these  studies, 

''People  kill  people"  is 
a  true  statement,  but 
armed  attackers  are 

more  likely  than 
unarmed  attackers 
to  kill  their  victims. 


asserting  that  the  average  killer  has  a 
long  criminal  history,  even  the  perpetra- 
tor of  a  "crime  of  passion"  in  a  domes- 
tic dispute.  Thus  one  cannot  assume 
that  a  killer  did  not  intend  to  kill  or 
would  not  have  killed  if  he  or  she  had 
not  had  a  gun. 

Kleck  cites  research  by  himself  and 
Gary  Patterson  on  the  association  be- 
tween gun  ownership  levels  and  violent 
crime  rates  in  170  cities  in  the  United 
States.  He  and  Patterson  concluded 
that,  although  the  level  of  gun  (jwn- 
ership  had  no  effect  on  the  total  rate  of 
violent  crime,  the  rates  of  homicide. 


gun  assault,  and  rape  all  tended  to  in- 
crease the  level  of  gun  ownership.'''' 
Kleck  concludes  as  follows: 

When  aggressors  possess  guns,  this 
has  many  effects  on  the  outcome  of 
violent  incidents,  some  tending  to 
make  harmful  outcomes  more  likely, 
some  making  them  less  likely. . . .  On 
the  other  hand,  aggressor  possession 
of  guns  has  the  overall  effect  of  re- 
ducing the  likelihood  of  attack, 
probably  because  it  often  makes  at- 
tack unnecessary,  and  of  reducing 
the  probability  of  an  injury  being  in- 
flicted, while  [defensive]  gun  use  by 
victims  reduces  the  likelihood  of  in- 
jury or  crime  completion. .  . .  Conse- 
quently, the  hypothesis  that  general 
gun  availability  causes  increases  in 
rates  of  homicide  and  other  violent 
crimes  is  not  supported.  The  policy 
implication  is  that  nothing  appears 
to  be  gained  from  reducing  the  gen- 
eral gun  oivnership  level."* 

Kleck's  analyses  and  conclusions  dif- 
fer in  a  number  of  respects  from  those 
of  other  distinguished  criminologists 
who  have  studied  this  issue.  Perhaps  the 
most  important  difference  is  in  the  de- 
gree to  which  they  consider  the  crime- 
preventing  effects  of  gun  possession  to 
outweigh  the  crime-causing  effects. 
Other  criminologists  concede  that  hav- 
ing firearms  prevents  or  disrupts  some 
crime,  but  they  think  that  such  preven- 
tion is  far  too  little  to  outweigh  the  role 
that  guns  play  as  a  contributing  cause 
of  violent  crime.  Their  position  is  based 
on  (1)  their  conclusion  (explained  ear- 
lier) that  Kleck  enormously  overesti- 
mates the  frequenc)-  of  justifiable  defen- 
sive gun  use  and  (2)  the  lack  of  solid 
evidence  that  defensive  gun  ownership 
deters  crime. ""^ 

Regardless  of  how  much  violent 
crime  defensive  gun  ownership  may 
prevent,  other  means  of  prevention  may 
be  preferable  to  rehmg  on  fear  of 
armed  retaliation.  Richard  Alba  and 
Steven  Messner  make  this  comment  on 
the  implications  of  Kleck's  views: 

We  wonder,  finally,  about  the  quality 
of  life  in  the  kind  of  society  where 
routine  social  order  depends  upon 
the  massive  armament  of  the  citi- 
zenry. Fear  is  a  keynote,  we  pre- 
sume, because  in  a  societ\-  where 
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many  are  armed,  others  will  be 
atraid  to  assert  their  ris^hts  in  ordi- 
nar\'  encounters  witli  strangers  — to 
honk  their  horn  when  their  car  is  cut 
off,  for  example — out  of  fear  of  be- 
ing confronted  with  a  gun.  |Kleck 
does  not  consider]  the  psychological 
effect  on  a  communit\'"s  residents  of 
the  knowledge  that  many  guns  are  in 
Its  homes,  on  its  streets,  and  even  in 
its  schools.  These  are  the  conditions 
m  many  inner-cit\',  niinorit\  commu- 
nities in  the  United  States.  .  .  .  IFjear 
is  the  dominant  emotion  inspired  by 
the  pervasiveness  of  guns  and  gun 
crime.  Are  these  the  conditions  we 
should  be  willing  to  accept  in  a  hell- 
ish ''..,gain  to  obtain,  if  Kleck  is 
right,  some  check  on  criminal  pro- 
pensities?^" 

Gun  Control  Measures 

National  opinion  polls  indicate  that  a 
majority  of  Americans  support  a  \  ari- 
et\'  of  restrictions  on  guns.  This  sup- 
port increased  after  the  well-publicized 
school  shootings  in  Colorado  and 
Georgia  in  spring  1999.  For  example, 
Gallup  Polls  indicate  that  the  propor- 
tion of  adults  who  favor  registration  of 
all  firearms  increased  from  6~  percent 
in  fall  1998  to  :"9  percent  in  June  1999. 
Large  majorities  responding  to  the  June 
1 999  poll  also  supported  such  gun  con- 
trol policies  as  mandatory  background 
checks  before  gun  purchases  at  gun 
shows;  mandatory  prison  sentences  for 
felonies  committed  with  guns;  and  man- 
datory safety  locks  or  trigger  guards  on 
all  newly  purchased  firearms."' 

Policy  makers  and  researchers  have 
conducted  and  evaluated  a  \'ariety  of 
interventions  to  reduce  the  a\ailability 
of  firearms.  Reiss  and  Roth,  in  a  book 
stemming  from  the  work  of  the  Na- 
tional Research  Council's  Panel  on  the 
Understanding  and  Control  of  \'iolent 
Behavior,  recognize  four  strategies  for 
intervention:"' 

1.  Altering  the  uses  or  the  storage  of 
giuis — for  example,  by  restricting 
the  carrying  of  guns;  enhancing 
criminal  sentences  for  gun  use; 
making  owners  liable  for  damage 
caused  by  their  guns;  improving  the 
detectabilin*  of  guns;  and  educating 
the  public  about  safe  use  and  stor- 
age of  firearms 


2.  Changing  gttn  allocation — for  ex- 
ample, by  licensing  gun  owner- 
ship to  exclude  felons,  drug  users, 
and  minors;  establishing  waiting 
periods  for  gun  purchases;  dis- 
rupting illegal  gun  markets;  and 
putting  combination  locks  on  guns 

3.  Reducing  the  destructweness  of 
guns — for  example.  b\  reducing 
barrel  lengths,  muzzle  bores,  and 
magazine  sizes;  and  banning  dan- 
gerous ammunition 

4.  Reducing  the  number  of  guns — for 
example,  by  restricting  licensing, 
imports,  or  ownership 

Reiss  and  Roth  list  most  of  these 
strategies  as  not  ha\ing  been  evaluated. 
Of  those  that  have  been  e\aluated,  they 
consider  three  to  be  effecti\e  or  par- 
tiall\-  effectne:'- 

Restricting  the  carrying  of  firearms. 
The  1974  Bartley-Fox  Amendment 
expanded  gun  licensing  procedures 
in  Massachusetts  and  mandated  a 
one-year  sentence  for  unlicensed  car- 
rying of  firearms  m  public.  During 
the  first  two  years  the  law  was  in  ef- 
fect, gun  use  in  assaults,  robberies, 
and  homicides  decreased  in  Mas- 
sachusetts, compared  with  neigh- 
boring states.'' 

''-'  Enhancing  sentences  for  gun  use. 
This  approach  was  e\aluated  in  six 
jurisdictions.  Analysis  of  the  find- 
ings revealed  that  sentence  enhance- 
ments for  using  a  gun  decreased  gun 
homicide  rates,  left  nongun  homi- 
cide levels  unchanged,  and  had  no 
consistent  effect  on  rates  of  gun  rob- 
bery or  assault."* 

^  Restricti7ig licensing. T\\€  \^^'  Dis- 
trict of  Columbia  Firearms  Control 
Act  has  been,  according  to  Reiss  and 
Roth  (writing  in  1993),  this  coun- 
try's most  ambitious  effort  to  reduce 
the  number  of  firearms  in  a  commu- 
nity. It  prohibited  handgun  owner- 
ship by  virtually  e\eryone  except 
police  officers,  security  guards,  and 
previous  gun  owners.  Several  re- 
searchers concluded  that  this  law  re- 
duced the  rates  of  gun  robbery,  as- 
sault, and  homicide  during  the  three 
years  following  implementation  of 
the  law  and,  to  a  lesser  extent,  until 
1988.  when  gun  homicides  associ- 
ated with  crack  cocaine  increased. 
Furthermore,  there  were  no  compen- 


sating increases  in  homicides  com- 
mitted without  guns.'' 

Besides  the  strategies  that  ha\  e  been 
evaluated,  Reiss  and  Roth  urge  testing 
of  three  strategies  that  they  consider 
promising:  disrupting  illegal  gun  mar- 
kets; conducting  community-oriented 
police  work  to  reduce  gun  pre\alence 
and  gun  violence;  and  enforcing  exist- 
ing laws  forbidding  juvenile  possession 
of  handguns.  (The  next  section  of  this 
article  deals  with  juvenile  possession.) 

Kleck  disputes  the  efficacy  of  the  gun 
control  programs  that  Reiss  and  Roth 
think  are  promising,  questioning  both 
the  metiiods  and  the  findings  of  the 
studies  the}'  cite.'"  In  fact,  Kleck  thinks 
that  gun  control  programs  thus  far  have 
had  little  or  no  effect  on  either  gun 
prevalence  or  violence.  One  basis  for 
his  doubts  is  his  study  with  Patterson  of 

In  a  society  where 

many  are  armed,  others 

will  be  afraid  to  assert 

their  rights  in  ordinary 

encounters  with 

strangers — to  honk 
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all  170  U.S.  cities  with  a  population  of 
at  least  100,000  in  1980.'"  The  authors 
looked  for  effects  of  nineteen  types  of 
gun  regulations  that  existed  in  these  cit- 
ies around  1980  (of  course,  cities  varied 
in  the  regulations  they  had).  Some  ex- 
amples of  these  regulations  are  as  fol- 
lows:  requiring  a  license  to  possess  a 
gun  m  tiie  home;  requiring  a  permit  to 
purchase  a  gun;  establishing  a  waiting 
period  to  buy  or  receive  a  gun;  prohib- 
iting possession  of  guns  by  criminal, 
mentally  ill,  or  incompetent  people;  re- 
quiring gun  registration;  and  imposing 
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additional  criminal  penalties  for  com- 
mitting crimes  with  a  gun. 

Perhaps  the  most  important  finding 
of  the  Kleck  and  Patterson  study  was 
that  the  various  gun  regulations  had 
practically  no  effect  on  gun  prevalence 
and  little  effect  on  rates  of  violent 
crime.  Of  course,  Kleck  does  not  sup- 
port gun  regulations  because  he  does 
not  think  that  gun  prevalence  has  a  net 
effect  on  violence.  Those  who  disagree 
on  this  point  and  support  gun  regula- 
tions as  a  possible  means  of  reducing 
violence  should  be  aware  that  reducing 
the  availability  of  guns  will  not  be  easy, 
according  to  the  research  thus  far. 

Involvement  of  Children  and 
Youth  with  Firearms 

As  explamed  at  the  begmnmg  of  this 
article,  the  United  States  leads  the  in- 
dustrialized world  in  homicides  of  chil- 
dren and  youth,  especially  homicides 
committed  with  firearms.  Many  homi- 
cides of  young  people  are  committed  by 
young  people.  For  example,  in  North 
Carolina  in  1992,  of  murders  of  white 
males  aged  fifteen  to  twenty-four,  ac- 
cording to  police  data,  2~  percent  of  the 
suspected  killers  were  in  the  same  age 
range,  and  another  39  percent  were 
twenty-five  to  thirty-four  years  of  age. 
Of  murders  of  black  males  aged  fifteen 
to  twenty-four,  67  percent  of  the  sus- 
pected killers  were  in  the  same  age 
group. '^  Most  of  these  murders  were 
committed  with  firearms,  primarily 
handguns. 

'Ibung  people  sometimes  kill  older 
people  as  well.  The  State  Bureau  of  In- 
\estigation  reports  that  in  1997,  of 
murders  of  victims  of  all  ages  in  which 
police  believed  they  knew  the  age  of  the 
killer  (these  constituted  77  percent  of  all 
murders),  youth  aged  fifteen  to  nineteen 
were  responsible  for  24  percent,  and 
those  aged  eleven  to  fourteen  were  re- 
sponsible for  just  under  1  percent. 
Again,  many  of  these  murders  were 
committed  with  firearms. 

How  many  young  people  have  or 
carry  guns?  The  U.S.  Centers  for  Dis- 
ease Control  and  Prevention,  in  their 
1997  survey  of  risk  behavior  by  stu- 
dents in  grades  9-12  nationwide,  indi- 
cated that  9.6  percent  of  male  students 
and  1.5  percent  of  female  students  re- 
ported carrying  a  gun  within  the  previ- 


ous thirty  days.  The  gun-carrying  pro- 
portion was  higher  for  black  males 
(16.3  percent)  and  Hispanic  males 
(16.9  percent)  than  for  white  males 
(7.2  percent).'''  A  recent  Gallup  Poll, 
conducted  just  before  the  well- 
publicized  shooting  incident  in  Lit- 
tleton, Colorado,  indicates  that  1~  per- 
cent of  teenagers  regard  students  bring- 
ing weapons  to  school  as  a  "big"  or 
"very  big"  problem  in  their  school.  A 
1996  poll  indicates  that  30  percent  of 
teenagers  fear  for  their  physical  safet)" 
when  they  are  in  school."" 

Other  studies  have  found  that  gun- 
owning  youth  are  disproportionately 
represented  among  those  in  serious 
trouble  with  the  law.  For  example,  Jo- 
seph Sheley  and  James  Wright  surveyed 
835  male  inmates  in  juvenile  correc- 
tional facilities  in  California,  Illinois, 
Louisiana,  and  New  Jersey  in  1991,  as 
well  as  "58  male  students  in  ten  inner- 
city  public  high  schools  near  these  cor- 
rectional institutions.  Twenty-two  per- 
cent of  the  students  said  that  the\- 
owned  some  kind  of  firearm  at  the  time 
of  the  survey;  in  contrast,  83  percent  of 
the  inmates  said  that  they  had  owned 
one  just  before  confinement.  Ninety 
percent  of  the  inmates  had  friends  or 
associates  who  owned  and  carried  guns 
routinely.  Sheley  and  Wright  comment 
as  follows: 

Thus,  in  the  street  environment  in- 
habited by  these  juvenile  offenders, 
owning  and  carrying  guns  were  vir- 
tually universal  beha\iors.  Further, 
in  this  same  environment,  the  inmate 
respondents  regularly  experienced 
threats  of  violence  and  violence  it- 
self. A  total  of  84  percent  reported 
that  they  had  been  threatened  with  a 
gun  or  shot  at  during  their  lives."' 

How  do  juveniles  get  guns?  Of  the 
inmates  in  the  Sheley  and  Wright  study, 
22  percent  said  that  the\'  had  obtained 
their  most  recently  acquired  gun  from 
someone  "off  the  street,"  36  percent 
from  a  family  member  or  a  friend,  2 1 
percent  from  a  drug  dealer  or  addict, 
and  12  percent  from  someone's  house 
or  car  (from  which  the  inmate  "took" 
it).  Only  ^  percent  bought  their  gun 
from  a  gun  shop  or  a  pawnshop.  Com- 
pared with  the  inmates,  the  students  in 
this  study  more  often  acquired  their 
e,uns  from  a  friend  or  a  familv  member 


(61  percent)  and  less  often  from  "the 
street,"  a  drug  dealer,  or  a  drug  addict 
(20  percent).  The  studies  of  minors'  ac- 
cess to  guns  have  not  attempted  to  mea- 
sure to  what  extent  gun  possession 
might  have  been  authorized  or  super- 
vised b\-  responsible  adults. 

The  Bureau  of  Alcohol,  Tobacco, 
and  Firearms  (B.\TF)  of  the  U.S.  Trea- 
sury Department  regularly  traces  wea- 
pons used  in  crimes  to  see  how  the  of- 
fenders obtained  them.  Concerned 
about  the  increase  in  juvenile  and  youth 
homicides  in  the  late  19S0s  and  early 
1990s,  Congress  appro\ed  the  Youth 
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Crime  Gun  Interdiction  Initiative 
( YCGII)  to  support  BATF  in  investigat- 
ing illegal  trafficking  that  puts  gims  in 
the  hands  of  young  people.  A  1999 
BATF  report  covers  investigations  of 
1,604  firearms  that  were  illegally  traf- 
ficked in  twenty-seven  cities."-  Of  these 
investigations,  13  percent  in\'olved  ju- 
veniles under  age  eighteen,  and  39  per- 
cent involved  youth  aged  eighteen  to 
twenty-four.  In  the  648  cases  involving 
ju\eniles  and  youth,  the  investigations 
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re\ealed  that  most  of  the  guns  came 
from  illegal  sources  (see  Table  1). 

Reduction  of  Minors' 
Access  to  Guns 

Most  Americans  seem  to  agree  that  mi- 
nors should  not  possess  or  have  access 
to  guns  without  adult  supervision.  The 
1994  Carolina  Poll  found  that  "9  per- 
cent of  673  adult  North  Carolinians  fa- 
vored making  it  a  felony  to  sell  a  hand- 
gun to  a  minor.  The  state's  legislators 
also  apparently  favor  restrictions  on 
minors"  access  to  guns.  North  Carolina 
law  prohibits  possession  of  a  handgun 
by  a  minor  (under  age  eighteen),  with 
certain  exceptions,"'  and  imposes  rough 
restrictions  on  possession  of  guns  and 
other  weapons  on  school  property.^"* 

The  surge  in  homicides  of  children 
and  youth  in  the  late  1980s  and  early 
1990s  stimulated  many  violence- 
prevention  efforts,  both  governmental 
and  nongovernmental,  in\'olving  citi- 
zens' groups  as  well  as  law  enforce- 
ment and  social  service  agencies.  A  new 
report  by  the  U.S.  Department  of  Jus- 
tice's Office  of  Juvenile  Justice  and  De- 
linquency Prevention  (OJJDP)  offers 
some  examples."'  The  OJJDP  report  re- 
views four  types  of  strategies  to  reduce 
gun  violence:  community  organizing  in 
areas  with  high  levels  of  gun  violence; 
disrupting  sources  of  illegal  guns;  deter- 
ring illegal  gun  possession;  and  other. 

Community  organizing  in  areas  tcitb 
high  levels  of  gim  violence.  The  report 
describes  violence-prevention  efforts  in 
eight  cities  in  considerable  detail.""  The 
efforts  begin  with  the  communitv  rec- 


Table  1.  Sources  of  Firearms  Obtained  by  Juveniles  andYouth 

Source  Percentage 

Trafficked  by  "straw  purchaser"  (ostensibly  legal  purchaser)  51 

Stolen  from  federally  licensed  dealer  21 

Trafficked  by  unregulated  private  seller  14 

Stolen  from  residence  14 

Trafficked  at  gun  shows  and  auctions,  in  want  ads  and  gun  magazines  10 

Trafficked  by  licensed  dealer  6 

Bought  or  sold  by  street  criminal  4 

f&    Stolen  from  common  carrier  3 

Other  sources  1 


Source:  From  U.S. Treasury  Department,  Bureau  of  Alcohol, Tobacco,  and  Firearms,  The  Youth 
Crime  Gun  Interdiction  Initiative  (YCGII):  27  Communities,  at  app.,  pp.  10,  13  (Washington,  D.C.: 
BATF  1999), 

Note:  The  percentages  add  to  more  than  100  because  a  single  firearm  may  have  more 
than  one  source 


ognizing  its  gun-violence  problem.  A 
partnership  of  community  residents — 
such  as  victims,  offenders,  and  families 
associated  with  gun  \iolence — and  law 
enforcement  and  other  governmental 
agencies  then  faces  the  challenge  to 

convince  those  who  carr}-  guns  that 
they  can  survive  in  their  neighbor- 
hoods without  being  armed.  Pro- 
grams in  these  communities  must 
work  to  dispel  the  perception  of 
many  residents  that  the  authorities 
can  neither  protect  them  nor  main- 
tain order  in  their  neighborhoods." 

The  partnership  must  have  resources, 
including  professional  staff,  volunteers, 
and  funding  from  sources  within  and 
outside  the  community.  It  develops  a 
comprehensi\e  plan,  which  is  likely 
to  be  most  successful,  according  to 
OJJDP,  if  it  addresses  not  one  but  a  va- 
riety of  risk  factors,  and  the  demand  for 
illegal  firearms  as  well  as  the  supply. 
The  risk  factors  associated  with  vio- 
lence  include   aggressive   behavior  in 

The  American  public 
may  expect  adults  to  be 
able  to  protect  them- 
selves -with  guns,  but 
it  does  not  think  that 
minors  should  do  so. 


young  children;  gun  possession  and  car- 
rying; gang  membership;  drug  abuse; 
poor  parental  super\'ision;  low  academ- 
ic achievement  and  truancy;  and  unem- 
ployment. 

Operation  Cease-fire,  a  gun-violence 
pre\ention  effort  in  Boston  aimed  at 
\outh  aged  eight  to  eighteen,  involves 
police  initiatives  to  ( 1 )  identify  and  dis- 
rupt illegal  gun  markets  by  tracing  guns 
used  in  crime;  and  (2)  conduct  unan- 
nounced \'isits  to  the  homes  of  high-risk 
youth  probationers  in  the  evening  to 
enforce  curfews  imposed  on  these  of- 
fenders and  encourage  their  parents  to 
keep  them  out  of  trouble.  Along  with 
the  police  initiatnes,  a  Streetworkers 
Program  brings  members  of  youth 
gangs  together  with  police  and  proba- 
tion officers  for  informational  meetings 
and  referrals  to  employment  opportuni- 
ties. A  related  initiative  offers  residents 
of  high-crime  areas  the  opportunity  to 
work  with  law  enforcement  and  gov- 
ernmental officials  to  expedite  city  ser- 
vices, rehabilitate  abandoned  property, 
and  obtain  job  training. 

Disrupting  sources  of  illegal  guns. 
Tracing  guns  used  in  crimes  serves  two 
functions.  It  enables  police  to  recon- 
struct the  history  of  a  firearm  used  in  a 
crime  and  may  lead  to  the  arrest  of  a 
network  of  people  associated  with  that 
crime  and  perhaps  related  cases.  Also,  it 
helps  identif)-  patterns  of  illegal  gun 
trafficking.  This  can  provide  evidence 
for  prosecution  of  trafficking  rings. 

Another  approach  is  to  focus  on  the 
few  federally  licensed  firearms  dealers 
who  may  be  involved  in  systematic  ille- 
gal transfer  of  guns  to  minors  and  fel- 


14      POrUL.\R  GOVERN.MENT,  WINTER  lOOO 


ons.  Joint  federal  and  local  police  task 
forces  can  take  advantage  of  gun- 
tracing  information,  especially  when  it 
is  geographically  coded,  to  find  and 
shut  down  illegal  firearms  markets. 

Deterring  illegal  gitn  possession. 
This  strategy  focuses  on  making  it 
harder  for  youth  to  gain  access  to  guns. 
This  may  be  done,  for  example, 
through  "silent  witness"  or  "weapons 
hotline"  systems,  involving  anonymity 
and  a  cash  reward  for  reporting  illegal 
gun  possession;  and  through  police  sei- 
zures of  guns  from  juveniles  by  ob- 
taining their  parents'  consent. 

Other  strategies.  Other  strategies  re- 
viewed by  OJJDP  include  specialized 
prosecution  of  firearms  offenders  (a 
strategy  that  usually  mvolves  federal 
prosecutors  and  adult  offenders)  and 
education  of  citizens  about  guns  and 
violence. 


Conclusions 

The  evidence  discussed  m  this  article 
suggests  the  following  answers  to  the 
questions  posed  at  the  beginning: 

•  The  United  States  has  a  much  higher 
level  of  lethal  violence  (homicide) 
than  comparable  countries. 

•  Most  of  the  difference  in  homicide 
rates  is  attributable  to  crimes  com- 
mitted with  guns. 

•  The  United  States  also  has  a  much 
higher  level  of  gun  ownership  than 
comparable  countries. 

•  Most  people  cite  protection  (of  peo- 
ple or  property)  as  a  primary  reason 
for  possessing  firearms.  Other  com- 
mon purposes  are  hunting,  target 
shooting,  and  amassing  a  gun  collec- 
tion. 

•  Experts  disagree  on  how  often  guns 
are  used  for  legitimate  defense. 

•  The  relationship  between  gun  own- 
ership and  violent  crime  is  a  "chic- 
ken and  egg"  issue:  availabilit}'  of 
guns  contributes  to  violence,  but  the 
level  of  violence  also  probably  moti- 
vates people  to  acquire  guns. 

•  Some  restrictions  on  firearms  have 
shown  some  results  in  reducing  vio- 
lence, although  the  research  makes  it 
clear  that  this  is  not  an  easy  task.  In 
particular,  there  seem  to  be  some  ef- 
fective strategies  for  reducing  the 
number  of  guns  in  the  hands  of  unsu- 


pervised juveniles,  such  as  identif\'- 
ing  and  disrupting  illegal  gun  mar- 
kets. 

The  reader  must  make  up  his  or  her 
own  mind  about  whether  guns  prevent 
more  crimes  than  they  cause.  My  view, 
based  on  research  on  typical  firearms 
usage  (illustrated  by  the  study  de- 
scribed in  the  sidebar),  is  that  criminal 
uses  of  guns  enormously  outnumber 
justifiable  defensive  uses. 

Most  readers  probabh'  would  agree 
that  the  argument  that  guns  are  needed 
for  self-protection  does  not  apply  to  the 
possession  of  guns  by  minors  without 
adult  supervision.  The  American  public 
may  expect  adults  to  be  able  to  protect 
themselves  with  guns,  but  it  does  not 
think  that  minors  should  do  so.  That  is 
why,  even  though  some  children  believe 
that  they  need  guns  for  protection,  laws 
forbid  guns  in  schools. 

That  the  United  States  leads  the  in- 
dustrialized world  in  homicide  and  fire- 
arms possession  is  no  doubt  troubling 
to  most  readers.  That  this  country 
stands  out  even  more  in  gun  homicides 
among  children  and  youth  probably  is 
e\en  more  troubling.  To  reduce  the  lev- 
els of  \iolence  in  this  country,  the  first 
step  should  be  to  put  an  end  to  illegal 
firearms  possession  b\'  minors.  This 
step  is  important  to  take  even  as  schools 
and  parents  put  more  emphasis  on 
teaching  children  to  deal  with  conflicts 
without  violence.  As  Philip  Cook 
notes,"'"  despite  the  best  efforts  to  teach 
nonviolence,  there  may  be  a  few  young- 
sters who  are  inclined  to  violence,  and 
all  it  takes  is  one  per  high  school.  If 
these  few  are  able  to  get  guns,  tragedies 
like  the  recent  school  shootings  will 
continue  to  occur. 
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The  ADA'S  Reasonable  Accommodation 
Requirement  Ten  Years  Later 

L,  Lynuette  Fuller 


In  1990,  in  landmark  legis- 
lation. Congress  sought 
to  eradicate  unwarranted 
discrimination  against  peo- 
ple with  disabilities  by  enact- 
ing the  Americans  with  Dis- 
abilities Act  (ADA).'  The 
law  provides  a  range  of  fed- 
eral civil  rights  protections. 
Among  other  things,  it  pro- 
tects people  with  physical  or 
mental  impairments  that  sub- 
stantially limit  a  major  life  ac- 
tivity, from  adverse  employ- 
ment actions.-  The  statute 
covers  all  state'  and  local  gov- 
ernment employees,  regard- 
less of  the  number  of  people 
the  governmental  unit  em- 
ploys.'* 

Although  the  ADA  is  one 
of  the  most  important  civil 
rights  laws  ever  enacted,  it 
also  is  among  the  most  mis- 
understood. Ten  years  after 
its  passage,  many  issues  re- 
main unresolved.'  Much  of 
the  confusion  can  be  traced  to 
the  law's  vague  and  some- 
what ambiguous  language. 
Understanding  the  act  often 
requires  dissecting  several 
terms  of  art,  such  as  "maior 
life  activity,"  "essential  job 
functions,"  and  "reasonable 
accommodation."  Even  the 
word  "disability"  takes  on  a 
different  meaning  from  peo- 
ple's normal  understanding  of  it.  Al- 
though some  opinions  from  the  U.S. 
Supreme  Court  and  federal  appellate 
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courts  have  clarified  the  statute,  incon- 
sistent decisions  from  federal  judges 
and  disagreements  among  the  appellate 
courts  have  only  created  more  confu- 
sion. As  courts  continue  to  grapple 
with  interpretation  of  the  ADA,  North 
Carolina  employers  are  seeking  practi- 


cal guidance  on  compliance  with  its  re- 
quirements. 

Perhaps  more  than  an\-  other  ADA 
issue,  the  employer's  duty  to  accom- 
modate people  with  disabilities  fre- 
quently raises  questions.  This  article 
briefly  explores  what  the  term  "rea- 
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sonable  accommodation"  means,  who 
is  entitled  to  reasonable  accommoda- 
tion, what  the  various  types  of  reason- 
able accommodations  are,  and  what 
constitutes  an  undue  hardship  excusing 
an  employer  from  the  duty  to  accom- 
modate. This  article  also  addresses  im- 
portant aspects  of  Enforcement  Gui- 
dance on  Reasonable  Accommodation 
and  Undue  Hardship  under  the  Ameri- 
cans with  Disabilities  Act,'^  recently  re- 
leased by  the  Equal  Employment  Op- 
portunity Commission  (EEOC).  This 
document  contains  the  agency's  clari- 
fication of  ambiguities  arising  under 
existing  case  law. 

An  Overview  of  the 

Reasonable  Accommodation 

Requirement 

The  ADA  requires  that  employers  make 

reasonable  accommodations  to  the 
known  physical  or  mental  limita- 
tions of  an  otherwise  qualified  in- 
dividual with  a  disability  who  is  an 
applicant  or  employee,  unless  such 
covered  entity  can  demonstrate  that 
the  accommodation  would  impose 
an  undue  hardship  on  the  operation 
of  the  business.  .  .  . 

This  duty  is  considered  one  of  the 
ADA'S  most  important  statutory  re- 
quirements. It  also  is  one  of  the  most 
confusing  of  the  statute's  mandates 
and  therefore  has  resulted  in  much  liti- 
gation. 

Regulations  interpreting  the  ADA, 
issued  by  the  EEOC,  define  "accom- 
modation" as  "any  change  in  the  work 
environment  or  in  the  way  things  are 
customarily  done  that  enables  an  indi- 
vidual with  a  disability  to  enjoy  equal 
employment  opportunities.'"* 

The  reasonable  accommodation  re- 
quirement is  intended  to  remove  barri- 
ers that  prevent  people  with  disabilities 
from  entering  or  remaining  in  the 
workforce.  Generally,  reasonable  ac- 
commodations fall  into  one  of  three 
broad  categories:  ^ 

•  Changes  to  the  application  process 
for  a  job  so  that  a  qualified  appli- 
cant with  a  disability  may  be  con- 
sidered for  the  job 

•  Modifications  to  the  work  environ- 
ment, including  how  a  job  is  per- 


formed, so  that  a  qualified  person 
with  a  disability  can  perform  the  job 
•  Changes  so  that  an  employee  with  a 
disability  can  enjoy  equal  privileges 
and  benefits  of  employment 

The  ADA,  the  EEOC's  regulations, 
and  case  law  identify  many  types  of  rea- 
sonable accommodations  that  an  em- 
ployer may  be  required  to  provide. 
They  include,  but  are  not  limited  to, 
providing  assistants;  providing  special 
equipment;  restructuring  a  job;  provid- 
ing light-duty  work;  offering  part-time 
or  modified  work  schedules;  reassign- 
ing an  employee  to  a  vacant  position; 
and  offering  leave  without  pay. 

Employers  are  not  required  to  ad- 
dress nonworkplace  barriers  or  pro- 
vide personal-use  items  that  aid  some- 
one in  daily  activities  both  on  and  off 

Inconsistent  decisions 

from  federal  judges  and 

disagreements  among 

the  appellate  courts 

have  only  created 

more  confusion. 

the  job.  Such  items  might  include  pros- 
thetic limbs,  wheelchairs,  eyeglasses, 
service  animals,  or  hearing  aids  if  those 
items  are  used  off  the  job.  However, 
when  such  items  are  specifically  de- 
signed or  required  to  meet  job-related 
needs,  the  ADA  may  require  employers 
to  provide  them  as  reasonable  accom- 
modation. 

Both  qualified  applicants  and  cur- 
rent employees  with  disabilities  are  en- 
titled to  reasonable  accommodation."' 
.An  employee's  status  as  temporary,  pro- 
bationary, or  part-time  is  irrelevant. 
Generally,  people  with  disabilities  must 
inform  their  employers  or  prospective 
employers  that  they  may  need  an  ac- 
commodation." 

The  Meaning  of 
"Reasonable" 

Congress  did  not  define  the  term  "rea- 
sonable accommodation"  in  the  ADA. 
Instead,  it  gave  examples  of  what  the 
term  encompasses.  The  only  statutory 
limitation  on  an  employer's  duty  to  pro- 
vide reasonable  accommodation  is  that 


such  accommodation  is  not  required  if 
it  would  impose  an  "undue  hardship" 
on  the  employer.  According  to  the 
EEOC,  the  word  "reasonable"  has  no 
independent  definition.  It  simply  means 
that  the  accommodation  must  be  effec- 
tive in  removing  workplace  barriers. '- 
In  other  words,  if  a  modification  or  an 
adjustment  enables  the  employee  to 
perform  the  essential  functions  of  a 
job,  or  in  the  case  of  an  applicant,  to 
have  an  equal  opportunity  to  apply 
and  be  considered  for  employment,  it 
is  reasonable. 

Courts  have  developed  various  in- 
terpretations of  the  term.  For  example, 
in  Vande  Zande  v.  Wisconsin  Depart- 
ment of  Administration,  the  court  held 
that  a  proposed  accommodation  is  not 
reasonable  if  an  employer  can  show^ 
that  the  cost  is  not  worth  the  result- 
ing gain.''  The  case  involved  an  em- 
ployee who  wanted,  among  numerous 
other  accommodations,  the  sink  in 
the  break  room  to  be  lowered  so  that 
she  could  use  it  instead  of  the  sink  in 
the  restroom.  The  court  commented  as 
follows: 

|R]easonable  may  be  intended  to 
.  .  .  weaken  "accommodation,"  in 
just  the  same  way  that  if  one  requires 
a  "reasonable  effort"  of  someone 
this  means  less  than  the  maximum 
possible  effort.  .  .  .  Even  if  the  em- 
ployer is  so  large  or  wealthy 
.  .  .  that  it  may  not  be  able  to  plead 
"undue  hardship,"  it  would  not  be 
required  to  expend  enormous  sums 
in  order  to  bring  about  a  trivial  im- 
provement in  the  life  of  a  disabled 
employee.''' 

According  to  the  Seventh  Circuit  Court 
of  Appeals,  the  employee  must  show 
not  only  that  the  accommodation  is  ef- 
fective but  also  that  its  benefit  is  pro- 
portional to  its  cost.  After  the  em- 
ployee meets  this  threshold,  the  em- 
ployer may  introduce  evidence  that  the 
costs  are  excessive  in  relation  to  either 
the  benefits  of  the  accommodation  or 
the  employer's  financial  well-being. 

People  Entitled  to 
Reasonable  Accommodation 

Qualified  current  employees,  regardless 
of  their  position  or  status,  are  entitled 
to  reasonable  accommodation.  Eurther, 
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North  Carolina  Office  on  the  ADA 

In  1994  the  North  Carolina  General  Assembly  created  a  special  office  to 
consult  with  state  and  local  governments,  businesses,  and  industries  on 
complying  with  the  Americans  with  Disabilities  Act  (ADA)  of  1990.  Operat- 
ing under  the  state's  Department  of  Administration,  the  office  promotes  com- 
pliance through  training,  technical  assistance,  and  the  provision  of  an  alter- 
native process  for  resolving  disputes.  It  also  serves  as  a  resource  center  on  the 
ADA,  disseminating  accurate  and  relevant  information  to  government,  busi- 
ness, professionals,  and  consumers. 

Larry  Jones,  a  longtime  employee  of  the  Department  of  Administration, 
was  recently  named  coordinator  of  the  ADA  Office.  Jones  has  worked  in  state 
government  for  more  than  nineteen  years.  Before  assuming  his  present  posi- 
tion, he  worked  for  the  Governor's  Advocacy  Council  for  Persons  with  Dis- 
abilities, most  recently  as  manager  of  the  council's  North  Central  Regional 
Office  in  Butner,  North  Carolina. 

Services  that  are  available  through  the  ADA  Office  include  the  following: 

State  and  Local  Governments 

Seiniiiars  for  staff 

Requirements  for  building  accessibility 

Effective  communication 

Employment  obligations 
Technicjl  assistance 

Self-evaluation  and  transition  plans  (ADA  Office  staff  help  agencies 
determine  whether  they  are  in  compliance  with  the  ADA  and,  if 
necessary,  help  them  develop  a  plan  to  ensure  compliance) 

Program  and  communication  compliance 

Identification  of  resources  and  training  materials 
Information  (through  telephone  inquiries  and  pitblications) — /or  example, 
on  significant  case  decisions 

Businesses  and  Industries  Covered  by  the  ADA 

Seminars  for  groups  and  associations 

Obligations  under  Title  III  (which  prohibits  discrimination  in  public 
accommodations) 

"Readily  achievable"  barrier  removal 

Achievement  of  "good  faith  effort"  status 

Available  tax  benefits 
Technical  assistance 

Effective  communication  ., 

Alternative  ways  to  provide  service 

Identification  of  resources  and  training  materials 
Information  (through  telephone  inquiries  and  publications) 

For  more  information,  contact  the  ADA  Office,  217  West  Jones  Street,  Raleigh,  NC 
27603,  phone  (919)  715-2302. 


employers  must  accommodate  appli- 
cants for  employment.  An  employer 
may  be  aware  of  a  current  employee's 
disability,  whereas  it  will  usually  know 
little  about  the  physical  or  mental  con- 
dition of  an  applicant.  Therefore  the 
law  allows  an  employer  to  tell  an  ap- 
plicant what  the  screening  process  in- 
vohes — for  example,  an  interview,  a 
written  test,  a  physical  agility  test,  or  a 


job  demonstration  (a  demonstration  of 
ability  to  perform  certain  aspects  of  the 
job) — and  to  ask  the  applicant  whether 
he  or  she  will  need  a  reasonable  accom- 
modation to  complete  the  screening 
process.  Before  making  a  conditional 
offer  of  employment,  however,  the  em- 
ployer should  not  ask  the  applicant 
whether  he  or  she  needs  a  reasonable 
accommodation  to  perform  the  essen- 


tial functions  of  the  job  unless  the  ap- 
plicant voluntarily  discloses  his  or  her 
disability  or  the  disability  is  obvious. 

Although  an  employer  may  suspect 
that  it  will  be  unable  to  accommodate 
an  applicant's  disability  if  the  person  is 
ultimately  hired,  the  employer  must 
nonetheless  enable  the  person  to  have 
an  equal  opportunity  to  participate  in 
the  application  process  and  be  con- 
sidered for  the  position,  unless  the  em- 
ployer can  establish  that  even  this  step 
poses  an  undue  hardship.  People  with 
disabilities  who  meet  the  prerequisites 
to  be  considered  for  a  job  should  not  be 
excluded  because  the  employer  specu- 
lates, on  the  basis  of  a  request  for  rea- 
sonable accommodation  during  the 
application  process,  that  it  will  be 
unable  to  provide  the  person  with  rea- 
sonable accommodation  to  perform  the 
job.  The  employer  must  assess  the  need 
for  accommodations  for  the  application 
process  separately  from  the  need  for 
accommodations  to  perform  the  job. 

The  ADA  also  covers  people  whom 
employers  perceive  as  having  a  disa- 
bility.'' The  EEOC  maintains,  how- 
ever, that  employers  do  not  have  a 
duty  to  provide  a  reasonable  accom- 
modation to  these  people.  This  posi- 
tion is  consistent  with  the  rationale 
for  the  reasonable  accommodation  re- 
quirement— to  eliminate  workplace 
barriers.  In  "perceived  as"  cases,  there 
is  no  legitimate  workplace  barrier  be- 
cause no  real  disability  exists. 

Most  federal  courts  that  have  ad- 
dressed this  issue  have  concurred  with 
the  EEOC.  In  Newberry  v.  East  Texas 
State  University,  for  example,  the  court 
stated  that  "an  employer  need  not 
provide  reasonable  accommodation  to 
an  employee  who  does  not  suffer  from 
a  substantially  limiting  impairment 
merely  because  the  employer  thinks  the 
employee  has  such  an  impairment.""" 

On  the  other  hand,  in  Corrigan  v. 
Perry,  North  Carolina's  own  Fourth 
Circuit  Court  of  Appeals  determined 
that  the  plaintiff  employee  did  not  have 
a  disability.  However,  it  assumed  that 
the  plaintiff  might  have  been  regard- 
ed as  disabled,  and  it  analyzed  whether 
he  was  denied  a  reasonable  accommo- 
dation.' 

Because  this  issue  remains  unset- 
tled, employers  still  should  determine 
whether  a  reasonable  accommodation 
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is  needed  when  interviewing  people 
who  have  a  record  of  a  disabihty  or  are 
regarded  as  having  a  disabihty. 

Requests  for  Reasonable 
Accommodation 

Generally  it  is  the  applicant's  or  the 
employee's  responsibility  to  inform  the 
employer  that  he  or  she  needs  a  rea- 
sonable accommodation."*  Employers 
are  not  required  to  speculate  about  an 
employee's  physical  or  mental  impair- 
ment or  need  for  assistance.  In  Hitp- 
penbauer  v.  May  Department  Stores 
Co.,  the  court  said  that  a  person  must 
"make  a  clear  request  for  an  accom- 
modation and  communicate  it  to  his 
employer."  The  court  found  that  gen- 
eral knowledge  in  the  workplace  of  the 
plaintiff's  "heart  condition"  was  not 
enough  to  trigger  the  employer's  obli- 
gation to  provide  reasonable  accom- 
modation.''' 

A  request  for  reasonable  accommo- 
dation may  be  made  at  any  time  during 
the  application  process  or  during  the 
period  of  employment.  A  proper  re- 
quest not  only  asks  for  a  change  in 
work  requirements  but  describes  the 
disability  necessitating  the  change. 
When  requesting  a  reasonable  accom- 
modation, however,  an  employee  does 
not  have  to  use  the  term  or  even  men- 
tion the  ADA.  The  request  may  be 
made  either  orally  or  in  writing,  and  it 
need  not  be  made  b\-  the  employee  him- 
self or  herself.  An  external  source,  such 
as  a  family  member,  a  friend,  or  a  health 
care  provider,  may  make  the  request  on 
the  employee's  behalf. 

The  Employer's 
Responsibilities 

Once  an  employee  has  made  a  request 
for  reasonable  accommodation,  the 
employer  should  engage  in  an  infor- 
mal, interactive  process-"  with  the  em- 
ployee to  clarify  what  he  or  she  needs 
and  to  identify  an  appropriate  accom- 
modation. The  following  steps  usu- 
ally enable  an  employer  to  find  an 
effective  accommodation  for  the  per- 
son to  perform  the  essential  functions 
of  the  job: 

1.  Examine  the  particular  job  to  de- 
termine its  purpose  and  essential 
functions. 


2.  Consult  with  the  person  to  find  out 
his  or  her  specific  physical  or  men- 
tal abilities  and  limitations  as  they 
relate  to  the  essential  job  functions. 

3.  In  consultation  with  the  person, 
identify  potential  accommodations 
and  assess  how  effective  each 
would  be  in  enabling  the  person  to 
perform  essential  job  functions.  If 
this  consultation  does  not  iden- 
tify an  appropriate  accommoda- 
tion, technical  assistance  is  avail- 
able from  a  number  of  sources, 
many  without  cost. 

Employers  should  take  the  inter- 
active process  seriously,  for  failure  to 
engage  in  it  may  constitute  a  violation 
of  the  ADA.-'  At  the  very  least,  the 
employer's  interaction  with  the  em- 
ployee may  be  used  as  a  measure  of  the 
employer's  good  faith  in  attempting  to 
accommodate  the  employee. 

Unless  the  disability  and  the  need 
for  an  accommodation  are  obvious, 
current  ADA  regulations  permit  an  em- 
ployer to  request  medical  documenta- 
tion relating  to  the  employee's  disability 
or  functional  limitations.--  However, 
an  emplo\er  may  not  ask  for  all  of  the 
employee's  medical  records,  which  are 
likely  to  contain  information  irrelevant 
to  the  disability  or  the  limitation. 
Rather,  employers  should  delineate  the 
types  of  information 
they  are  seeking  regard- 
ing the  disability,  the 
limitations  on  the  func- 
tions the  employee  can 
perform,  and  the  need 
for  reasonable  accom- 
modation. If  the  em- 
ployee fails  to  provide 
the  requested  documen- 
tation, he  or  she  may 
not  be  entitled  to  the  ac- 
commodation.-' 

In  responding  to  a 
request  for  an  accom- 
modation, an  employer 
should  act  promptly. 
An  unnecessary  delay 
in  accommodating  a 
qualified  employee  may 
amount  to  a  denial  of  an 
accommodation  and  re- 
sult in  liability  under  the 
ADA.-^  The  EEOC's  re- 
cent Enforcetnent  Giiid- 


An  employer's 

obligation  is  to 

provide  an  effective 

accommodation — not 

necessarily  the  best 

accommodation  or 

the  one  desired  by 

the  employee. 

ance  on  Reasonable  Accommodatio7t 
clarifies  the  circumstances  under  which 
an  employer  will  be  liable  for  a  delay  in 
providing  a  reasonable  accommoda- 
tion. There  are  five  relevant  factors: 
( 1 )  why  the  delay  occurred;  (2)  how  long 
the  delay  was;  (3)  how  much  the  person 
with  a  disability  and  the  employer  each 
contributed  to  the  delay;  (4)  what  the 
employer  was  doing  during  the  delay; 
and  (5)  whether  the  accommodation 
was  simple  or  complex  to  provide.-^ 

Options  for  Reasonably 

Accommodating  Disabled 

Employees 

Just  as  employees'  disabilities  vary,  so 
do  the  appropriate  accommodations. 
There  may  be  countless  ways  to  ac- 
commodate an  employee's  physical  or 


The  top  of  the  lamp  is  the  control  on  this  ncw-stylc 
drafting  lamp.  People  with  limited  dexterity  can  use 
their  palm  or  fist  to  turn  the  control. 


For  information  about  accessible  and  universal  design, 
contact  the  Center  for  Universal  Design,  North  Carolina  State 
University,  phone  (919)  515-3082,  e-mail  cud@ncsu.edu. 
For  information  about  products,  contact  the  Job  Accommo- 
dation Network,  phone  (800)  526-7234,  e-mail  jan@jan.icdi. 
wvu.edu,  or  the  North  Carolina  Assistive  Technology  Proiect, 
phone  (919)  850-2787,  e-mail  ncatp@mindspring.com. 
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mental  impairment.  An  employer's  ob- 
ligation is  to  provide  an  effective  ac- 
commodation— not  necessarih'  the 
best  accommodation  or  the  one  desired 
by  the  employee.-"  Following  is  a  dis- 
cussion of  the  most  common  types  of 
accommodations. 

Providing  Assistants 

The  ADA  is  clear  that  reasonable  ac- 
commodation may  include  providing 
an  assistant  such  as  a  reader  or  an  in- 
terpreter to  enable  an  employee  to  do 
his  or  her  job.  Nonetheless,  the  em- 
ployee must  be  able  to  perform  the  es- 
sential functions  of  the  |ob.  In  Reigel  v. 
Kdiser  Fuiiudatioii  Health  Plan,  the 
court  held  that  the  plaintiff,  a  physician 
with  a  shoulder  injury,  was  not  quali- 
fied for  a  particular  job  because  she 
could  not  perform  the  job's  essential 
functions,  which  included  lifting  pa- 
tients. The  court  noted  that  the  em- 
ployer did  not  need  to  hire  someone  to 
assist  the  physician  in  performing 
evaluations  because  "the  law  does  not 
require  an  employer  to  hire  two  in- 
dividuals to  do  the  tasks  ordinarih'  as- 
signed to  one."- 

Similarly,  in  Sieherns  v.  Wal-Mart 
Stores,  the  court  noted  that  the  plaintiff 
could  not  stock  and  price  certain  mer- 
chandise. Because  these  were  essential 
functions  of  her  job  as  a  sales  clerk,  the 
court  held  that  Wal-Mart  did  not  have 
to  accommodate  her  by  hiring  someone 
else  to  perform  these  duties.-^ 

Providing  Special  Equipment 

Acquiring  or  modifying  equipment  to 
enable  a  disabled  employee  to  perform 
his  or  her  job  also  is  a  reasonable  ac- 
commodation under  the  ADA.-"  For 
example,  employers  may  be  required  to 
provide  optical  scanners  (reading  ma- 
chines) for  emplo\'ees  with  visual  im- 
pairments, or  a  TTY-relay  system  (a 
customer  talks  to  a  relay  operator,  who 
types  the  customer's  words  and  relays 
them  to  a  screen)  for  employees  with 
auditory  impairments.  The  additional 
equipment  or  device  is  required  unless 
acquiring  it  poses  an  undue  hardship 
on  the  employer. 

Restructuring  a  Job 

Job  restructuring  generalK'  refers  to 
modifying  a  job  to  reallocate  or  redis- 
tribute nonessential  functions,  or  al- 


tering when  or  how  a  function  is  to  be 
performed.  The  statute  requires  job  re- 
structuring as  a  means  of  reasonably  ac- 
commodating a  disabled  employee.'" 

An  employer  does  not  have  to  re- 
allocate essential  functions  as  an  ac- 
commodation. In  Reigel  the  court  said 
that  the  employer  was  not  required  to 


The  employer  of  this 
woman  with  diabetes 
accommodates  her  with 
periodic  breaks  to  check 
her  blood-sugar  levels. 

limit  an  internal  medicine 
physician's  duties  to  su- 
pervisor}- and  administra- 
ti\e  work,  because  this 
would  eliminate  essential 
functions  of  her  posi- 
tion.^' 

Providing  Light- 
Duty  Work 

An  employer  has  no  affir- 
mati\e  duty  to  create  a 
light-dut\'  position  when 
no  such  position  previ- 
ousl)'  existed.  However,  if 
an  employer  has  existing 
light-duty  jobs,  it  may 
have  to  consider  reassign- 
ing an  employee  with  dis- 
abilities to  one  of  these 
positions  as  a  reasonable 
accommodation. 
A  question  that  often  arises  is 
whether  an  employer  ma\'  create  a 
light-duty  job  for  a  limited  time.  The 
EEOC  has  stated  that  "an  employer  is 
free  to  determine  that  a  light  duty  posi- 
tion will  be  temporary  rather  than  per- 
manent."'- In  Champ  v.  Baltimore 
Coiintv,  the  court  held  that  the  em- 


Providing  special  equipment  such  as  a  TDD  (telecommunication  device  for  deaf 
persons,  pictured  above;  also  called  a  TTY,  from  its  origin  in  teletype  technology) 
can  be  a  reasonable  accommodation  under  the  ADA. 
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plover  did  not  have  to  keep  an  injured 
police  officer  in  a  temporary  light-duty 
position  permanently,  even  though  the 
officer  had  been  in  the  position  for 
nearly  sixteen  years. ^^ 

A  related  question  is  whether  an  em- 
ployer may  reserve  light-duty  work  for 
employees  who  have  sustained  on-the- 
job  injuries.  The  EEOC's  position  is 
that  an  employer  may  not  reserve  exist- 
ing light-duty  jobs  for  on-the-job  inju- 
ries,^''  but  one  can  make  a  strong  argu- 
ment otherwise.  Reserving  light-duty 
jobs  for  people  with  injuries  that 
qualify  for  workers'  compensation  does 
not  discriminate  on  the  basis  of  disabil- 
ity. It  does  differentiate  on  the  basis  of 
where  a  person  is  injured,  but  an  em- 
ployee with  any  type  of  a  disability  is 
eligible  for  such  a  light-duty  job  if  he  or 
she  has  sustained  a  workplace  injury. 

The  Seventh  Circuit  Court  recently 
addressed  this  issue  in  Dalton  v. 
Subarii-lsuzu  Automotive.  Disagree- 
ing with  the  EEOC,  the  court  held 
that  light-duty  positions  could  be  re- 
served for  employees  who  had  sus- 
tained work-related  injuries.  "[N]oth- 
ing  in  the  ADA,"  the  court  noted,  "re- 
quires an  employer  to  abandon  its  le- 
gitimate, nondiscriminatory  company 
policies  defining  job  qualifications,  pre- 
requisites, and  entitlements  to  intra- 
company  transfers."'' 

Offering  Part-Time  or  Modified 
Work  Schedules 

An  employer  may  be  required  to  change 
an  employee's  work  schedule  as  reason- 
able accommodation.  A  modified  work 
schedule  can  include  any  number  of 
changes,  including  different  arrival  and 
departure  times,  periodic  breaks  during 
the  day,  or  different  times  at  which  cer- 
tain functions  must  be  performed.  Em- 
ployers should  carefully  assess  whether 
a  modification  of  an  employee's  work 
hours  would  significantly  disrupt  their 
business  operations,  thus  causing  an 
undue  hardship,  or  whether  the  essen- 
tial functions  may  be  performed  at 
varying  times  with  little  or  no  impact. 
With  respect  to  part-time  employ- 
ment, an  employer  is  not  required  to 
create  a  position  if  none  previously  ex- 
isted. For  example,  in  Terrell  v.  USAir, 
the  court  examined  whether  the  airline 
should  have  allowed  a  reservations 
agent  with  carpal  tunnel  syndrome  to 


Job  restructuring  generally  refers  to 

modifying  a  job  to  reallocate  or  redistribute 

nonessential  functions,  or  altering  when  or 

how  a  function  is  to  be  performed.  .  .  .  An 

employer  does  not  have  to  reallocate  essential 

functions  as  an  accommodation. 


work  part-time.  The  court  held  that  if 
USAir  had  no  part-time  jobs  available, 
it  was  not  required  to  create  one.  Spe- 
cifically, the  court  stated,  "[W]hether  a 
company  will  staff  itself  with  part-time 
workers,  full-time  workers,  or  a  mix  of 
both  is  a  core  management  policy  with 
which  the  ADA  was  not  intended  to  in- 
terfere." The  court  rejected  the  em- 
ployee's claim  that  the  part-time  work 
was  inherently  reasonable  merely  be- 
cause the  employer  had  temporarily  re- 
duced the  employee's  hours  on  prior 
occasions.-"'  Similarly,  in  Millner  i'.  Co- 
operative Savings  Bank,  the  court 
found  that  full-time  work  was  an  essen- 
tial function  of  a  staff  real  estate  ap- 
praiser's job  and  the  employer  therefore 
was  not  required  to  allow  her  to  work 
on  a  part-time  basis. ^' 

Reassigning  an  Employee  to 
a  Vacant  Position 

The  ADA  specifically  lists  reassignment 
as  a  form  of  reasonable  accommoda- 
tion.''^ Despite  this,  some  employers 
have  argued  that  reassignment  is  not  a 
reasonable  accommodation  because,  by 
virtue  of  having  to  be  reassigned,  a  per- 
son is  not  "qualified"  to  perform  the 
essential  functions  of  his  or  her  position 
and  therefore  is  not  protected  under  the 
statute.  Courts  have  generally  rejected 
this  argument,  as  have  the  EEOC  and 
the  U.S.  Department  of  Justice.'** 

The  EEOC  declares  that,  when  an 
employer  reassigns  an  employee,  the 
reassignment  must  be  to  a  vacant  posi- 
tion that  is  substantially  equivalent  in 
terms  of  pay,  status,  geographic  loca- 
tion, and  so  forth.  "Vacant"  means  that 
the  position  is  available  when  the  em- 
ployee requests  reasonable  accom- 
modation or  that  it  soon  will  become 
available.  If  there  is  no  vacant,  equiva- 
lent position,  the  employer  may  reas- 
sign the  employee  to  a  vacant,  lower- 
level  position.^" 

Employers  frequently  ask  whether. 


in  carrying  out  their  reassignment  obli- 
gation, they  may  require  the  employee 
to  compete  with  other  applicants  for 
the  vacant  position.  The  EEOC  main- 
tains that  if  an  employee  is  qualified  for 
a  position,  he  or  she  is  entitled  to  it 
without  having  to  compete.'*'  Likewise, 
some  courts  have  held  that  reassign- 
ment does  not  mean  simply  allowing 
the  employee  to  compete  for  an  open 
position.  For  example,  in  Aka  v.  Wash- 
ington Hospital  Center,  the  court  noted 
as  follows: 

[T]he  word  reassign  must  mean 
more  than  allowing  the  employee  to 
apply  for  a  job  on  the  same  basis  as 
anyone  else.  An  employee  who  on 
his  own  initiative  applies  for  and 
obtains  a  job  elsewhere  in  the  en- 
terprise would  not  be  described  as 
having  been  "reassigned";  the  core 
word  "assign"  implies  some  active 
effort  on  the  part  of  the  employer. "•- 

At  least  one  appellate  court,  however, 
has  suggested  that  reassignment  simply 
means  having  the  opportunity  to  com- 
pete for  a  vacant  position.'*' 

Employers  should  be  aware  of  the 
limitations  on  their  reassignment  obli- 
gations. First,  reassignment  is  available 
to  employees  only,  not  to  applicants. 
Second,  an  employer  does  not  have  to 
bump  another  employee  from  a  job  or 
create  a  new  position  in  order  to  reas- 
sign an  employee  with  disabilities. 
Third,  the  ADA  does  not  require  an  em- 
ployer to  promote  a  disabled  employee 
as  an  accommodation.  Finally,  a  person 
must  be  reassigned  only  to  a  job  for 
which  he  or  she  is  qualified  (with  an 
accommodation  if  necessary). 

Changing  an  Employee's  Supervisor 

An  employer  is  not  required  to  change 
an  employee's  supervisor  as  a  rea- 
sonable accommodation.  In  Weiler  v. 
Household  Finance  Corporation,  the 
plaintiff  alleged  that  she  was  experi- 
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Left:  A  woman  with  limited  reach 
demonstrates  the  top  of  the  range 
for  a  reach  by  a  person  seated  in  a 
wheelchair. 

Below:  A  diagram,  courtesy  of  the 
Center  for  Universal  Design,  shows 
the  reach  range  for  a  person  for  wall- 
mounted  objects  such  as  light  switches, 
electrical  outlets,  and  bathroom 
dispensers. 


encing  jcjh-related  stress  and  anxiety. 
She  claimed  that,  by  denying  her  re- 
quest to  transfer  her  to  a  new  supervi- 
sor, the  employer  had  failed  to  reason- 
ably accommodate  her.  The  court  con- 
cluded that 

the  .ADA  does  not  require  HFC 
to  transfer  Weiler  to  work  for  a 
supervisor  other  than  Skorupka,  or 
to  transfer  Skorupka. . . .  Weiler  asks 
us  to  allow  her  to  establish  the  con- 
ditions of  her  employment,  most  no- 
tably, who  will  super\ise  her.  Noth- 
ing in  the  .AD.A  allows  this  shift  in 
responsibility.^"' 

Similarly,  in  W'eniick  i:  Fedcrjl  Reserve 
Bank,  the  court  held  that  the  em- 
ployee's request  for  a  different  super- 
visor was  unreasonable  because  "'one  of 
the  essential  functions  of  Wernick's  job 
was  to  work  under  her  assigned  super- 
visor.""^' 

-Although  an  employer  is  not  re- 
quired to  provide  an  employee  with  a 
new  supervisor  as  a  reasonable  accom- 
modation, nothing  in  the  .ADA  prohib- 
its the  employer  from  doing  so.  More- 
over, the  AD.-\  may  require  alteration  of 
super\isory  methods  as  a  reasonable 
accommodation. 

Offering  Leave  without  Pay 

The  EEOC  maintains  that  unpaid  lea\e 
is  a  form  of  reasonable  accommoda- 


Zrange! 


tion,  and  most  courts 
seem  to  agree.  Un- 
paid leave  may  be 
appropriate  when  a 
person  expects  to  re- 
turn to  work  after  re- 
ceiving treatment  for 
a  disability,  reco\er- 
ing  from  an  illness,  or  taking  some 
other  action  related  to  his  or  her  dis- 
ability. 

The  question  that  often  arises  is 
how  much  leave  a  person  must  be  given 
as  a  reasonable  accommodation.  The 
analysis  requires  a  very  fact-specific 
inquiry  into  whether  a  particular 
amount  of  time  imposes  an  undue  hard- 
ship on  the  employer.  The  courts,  how- 
ever, ha\e  pro\ided  some  guidance.  In 
Nitnes  L'.  Wal-Mart  Stores,  the  court 
suggested  that  holding  a  job  open  for  a 


other  employees  were  able  to  do  the  job 
on  an  interim  basis. ^ 

Although  the  EEOC"s  stance  on  this 
issue  has  fluctuated,  the  agency "s  most 
recent  position  is  that  if  an  employee 
cannot  pro\ide  a  fixed  date  of  return, 
the  employer  may  den\-  the  leave  if 
it  can  show  undue  hardship  because 
of  the  uncertainty. "'~"  The  courts  have 
agreed.  For  example,  in  Rawlings  v. 
RiinyDii,  the  court  stated  that  rea- 
sonable accommodation  does  not  re- 
quire providing  indefinite  leave  while 
length}  period  might  not  be  an  undue  an  employee  processes  a  disability  re- 
hardship  for  an  empliner  when  the  em-      tirement    application.^"    Likewise,    in 


ployer's  policy  allowed  employees  to 
take  up  to  one  year  of  leave  and  it  regu- 
larh'  hired  seasonal  employees  to  fill 
\  acant  positions.^"  Similarly,  in  Hasch- 
luann  v.  Time  Warner  Entertainment 
Company,  the  court  held  that  holding 
an  emplo\'ee"s  job  open  for  two  to  four 
weeks  would  not  pose  an  undue  hard- 
ship in  light  of  the  e\  idence  that  the  job 
had  been  \'acant  for  a  number  of 
months  before  the  employee  was  hired, 
it  had  taken  six  months  to  fill  the  posi- 
tion after  the  employee  was  fired,  and 


Mitchell  v.  AT6"T  Corporation,  the 
court  held  that  "reasonable  accom- 
modation does  not  require  the  em- 
ployer to  wait  indefinitely  for  the 
employee's  medical  conditions  to  be 
corrected."""" 

.■\s  is  the  case  with  leave  taken  under 
the  Family  and  .Medical  Leave  Act,  a 
person  may  not  be  penalized  for  work 
missed  during  lea\'e  that  was  taken  as  a 
reasonable  accommodation.  .According 
to  the  EEOC,  if  an  employer  has  a  "no- 
fault""  attendance  polic\-  (a  policy  of 
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disciplining  or  terminating  an  employee 
based  on  a  certain  number  of  absences, 
regardless  of  the  reasons  for  them),  it 
must  modif\-  this  policy  to  provide  ad- 
ditional leave  unless  another  accommo- 
dation would  enable  the  person  to  per- 
form the  essential  functions  of  the  posi- 
tion or  additional  leave  would  cause  an 
undue  hardship  on  the  employer.''' 

The  Meaning  of 
"Undue  Hardship" 

The  ADA  does  not  require  an  employer 
to  provide  accommodations  when  do- 
ing so  would  pose  an  undue  hardship  to 
the  employer.  Establishing  an  undue 
hardship,  however,  requires  the  em- 
ployer to  show  more  than  mere 
inconvenience.  The  employer  must  pre- 
sent evidence  that  providing  the  accom- 
modation would  significantly  affect  its 
business  operations.  For  example,  an 
accommodation  might  cause  an  undue 
hardship  under  the  ADA  because  it  was 
unduly  costly.  But  simply  comparing 
the  cost  of  an  accommodation  to  the 
salary  of  the  person  in  need  of  the  ac- 
commodation does  not  suffice.  The 
employer  has  to  show  that  the  cost  is 
excessive  compared  with  the  employ- 
er's overall  budget. 

Unfortunately  there  is  no  magic  for- 
mula for  determining  when  a  pro- 
posed accommodation  will  pose  an  un- 


Modifving  an  employees'  restroom  is 
often  necessary  to  accommodate  a 
person  in  a  wheelchair,  whose  needs 
include  more  space  to  maneuver  and 
lowered  sinks  with  knee  space  below. 


due  hardship.  However,  when  eval- 
uating whether  providing  a  reasonable 
accommodation  constitutes  an  undue 
hardship,  employers  should  take  the 
following  factors  into  consideration: 

•  The  nature  and  the  net  cost  of  the 
accommodation 

•  The  employer's  financial  resources, 
including  the  number  of  employees, 
the  size  of  the  business,  and  the  num- 
ber, the  type,  and  the  location  of  the 
employer's  facilities 

*"  The  type  of  operations  of  the  overall 
entity,  including  the  composition, 
structure,  and  functions  of  the  work- 
force, and  the  geographic  separate- 
ness  and  the  administrative  or  fiscal 
relationship  of  the  facility  or  depart- 
ment in  question  to  the  overall  entity 

•  The  effect  of  the  proposed  accom- 
modation on  the  employer's  ex- 
penses and  resources  as  well  as  any 
other  effect  on  the  operation  of  the 
business 

An  accommodation  may  be  too  dis- 
ruptive or  extensive,  even  though  it  may 
not  be  expensive.  For  example,  an  em- 
ployee working  as  a  waiter  in  a  night- 
club may  not  be  able  to  see  well  because 
of  the  club's  dim  lighting.  In  such  a  case, 
an  employer  probably  would  not  be  re- 
quired to  brighten  the  lights  in  the 
nightclub,  even  though  doing  so  would 
not  be  costly.  Such  an  alteration  of  the 
club's  atmosphere  would  cause  an  un- 
due hardship  because  it  would  alter  and 
adversely  affect  the  nature  of  the  busi- 
ness. When  one  accommodation  will 
not  work,  however,  an  employer  still  is 
required  to  evaluate  the  alternatives  to 
determine  whether  an  effective  accom- 
modation exists. 

Although  a  negative  effect  on  the 
morale  of  other  employees  is  not  an 
undue  hardship,  an  accommodation 
that  inhibits  the  ability  of  employees  to 
do  their  jobs  is  an  undue  hardship.  The 
EEOC  has  stated  that  if  modifying  one 
empknee's  schedule  as  a  reasonable  ac- 
commodation would  so  overburden 
another  employee  that  he  or  she  would 
not  be  able  to  handle  his  or  her  own 
duties,  the  employer  could  establish 
undue  hardship.'-  Disruption,  however, 
must  be  established  on  the  basis  of 
objective  facts,  not  on  the  basis  of  em- 
ployees' unfounded  fears  and  preju- 
dices. 


The  burden  of  proof  is  on  the  em- 
ployer to  present  credible  evidence  that 
an  accommodation  poses  an  undue 
hardship.  In  Bryant  v.  Better  Business 
Bureau^  the  court  noted  that  the 
employer's  defense  of  undue  hardship 
must  have  "a  strong  factual  basis  and 
be  free  of  speculation  or  generalization 
about  the  nature  of  the  individual's  de- 
sirability or  the  demands  of  a  particu- 
lar job.""''  Moreover,  the  court  sug- 
gested that  an  employer  may  not  rely  on 
the  undue  hardship  defense  unless  it  has 
conducted  an  analysis  to  determine 
whether  the  accommodation  presents 
an  undue  hardship. 

Conclusion 

The  ADA  remains  a  legal  labyrinth  to 
be  explored  warily  by  employers,  em- 
ployees, and  their  counsel.  The  EEOC's 
recent  Enforcement  Guidance  on  Rea- 
sonable Accommodation  provides  a 
useful  roadmap,  but  the  courts  have  fre- 
quently disagreed  with  the  EEOC's  in- 
terpretations of  the  statute  and  have  not 
gone  as  far  as  the  agency  in  protecting 
workers.  Reasonable  accommodation 
is  an  extremely  fact-sensitive  issue  that 
requires  dialogue  among  all  parties  on  a 
case-by-case  basis  to  iron  out  the  ADA's 
ambiguities  and  to  ascertain  what  will 
work  effectively  for  both  an  employee 
with  disabilities  and  an  accommodating 
employer. 


Notes 

1.  42U.S.C.  §§  12101-12213. 

2.  42U.S.C.  §§  12111-12117. 

3.  In  Alden  v.  Maine,  1 19  S.  Ct.  2240, 
144  L.  Ed.  2d  636  (1999),  the  U.S.  Supreme 
Court  held  that  individual  employees  may 
no  longer  sue  a  state  agency  for  a  violation 
of  the  Fair  Labor  Standards  Act.  Similarly, 
in  Kimel  v.  Florida  Board  of  Regents,  2000 
WL  14165  (U.S.Jan.  11,  2000K  the  Court 
held  that,  although  the  Age  Discrimination 
in  Employment  Act  (ADEA)  contains  a  clear 
statement  of  Congress's  intent  to  abrogate 
the  states'  immunity,  that  abrogation  ex- 
ceeded Congress's  authorit)'  under  Section  5 
of  the  Fourteenth  Amendment;  therefore 
an  individual  employee  may  not  bring  a 
lawsuit  under  the  ADEA  to  recover  mon- 
etary damages  from  his  or  her  state  em- 
ployer. These  holdings  greatly  expand  the 
states'  sovereign  immunity  against  claims  by 
individuals  alleging  violations  of  federal  em- 
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ployment  laws.  The  hill  impact  of  the  deci- 
sions on  claims  brought  by  employees  is  yet 
to  be  determined,  but  arguably  the  rulings 
will  apply  to  state  employees"  claims  for  al- 
leged violations  of  the  ADA. 

4.  Title  1  of  the  ADA  covers  all  employ- 
ers, including  state  and  local  governments, 
with  fifteen  or  more  employees.  Public  enti- 
ties not  covered  by  Title  I  because  they  do 
not  have  the  requisite  number  of  employees 
are  covered  by  Section  504  of  the  Reha- 
bilitation Act,  which  serves  as  the  means 
of  implementing  the  ADA.  28  C.F.R. 
§35.140(2). 

5.  In  its  last  term,  the  U.S.  Supreme 
Court  ended  some  of  the  confusion  regard- 
ing the  statute  by  deciding  an  unprec- 
edented four  ADA  cases.  In  Cleveland  v. 
Policv  Management  Sys.  Corp.,  526  U.S. 
795,  119  S.  Ct.  1597,' 143  L.  Ed.  2d  966 
(1999),  the  Court  held  that  people  who 
have  applied  for  or  are  receiving  disability 
benefits  are  not  necessarily  foreclosed  from 
pursuing  a  claim  under  the  ADA.  In  Sutton 
V.  United  Air  Lines,  119  S.  Ct.  2139,  144  L. 
Ed.  2d  450  (1999),  Murphy  v.  United  Parcel 
Service,  1 19  S.  Ct.  2133, 144  L.  Ed.  2d  484 
(1999),  and  Albertsons,  Inc.  v.  Kirkingburg, 
119S.Ct.2162,  144L.Ed.2d518  (1999), 
the  Court  ruled  that  measures  that  mitigate 
or  correct  a  person's  impairment  must  be 
considered  in  determining  whether  the  per- 
son is  disabled. 

6.  Enforcement  Guidance  on  Reason- 
able Accommodation  and  Undue  Hardship 
under  the  Americans  with  Disabilities  Act, 
No.  915.002  (3/1/99)  (hereinafter  Enforce- 
ment Guidance  on  Reasonable  Acconmio- 
dation).  The  EEOC  guidelines  are  not  bind- 
ing on  a  court  of  law  but  "do  constitute  a 
body  of  experience  and  informed  judgment 
to  which  courts  and  litigants  may  properly 
resort  for  guidance."  Meritor  Savings  Bank 
V.  Vinson,''477  U.S.  57  (1986). 

7.  42U.S.C.  §  12112(b)(5)(A). 

8.  29C.ER.pt.  1630,app.§1630.2(o). 

9.  29C.ER.  §  1630.2(o)(l)(i-iii). 

10.  A  "qualified  individual"  is  defined 
as  "an  individual  with  a  disability  who,  with 
or  without  reasonable  accommodation,  can 
perform  the  essential  functions  of  the  em- 
ployment position  that  such  individual 
holds  or  desires."  42  U.S.C.  §  12111(8). 

11.  29  C.ER.  pt.  1630,  app.  §  1630.9. 

12.  Enforcement  Guidance  on  Reason- 
able Accommodation  at  p.  5. 

13.  Vande  Zande  v.  Wisconsin  Dep't  of 
Admin.,  44  E3d  538  (7th  Cir.  1995). 

14.  Vande  Zande,  44  E3d  at  542-43. 

15.  42U.S.C.  §  12102(2)(B),  (C). 

1 6.  Newberry  v.  East  Texas  State  Univ., 
161  E3d  276,  280  (5th  Cm  1998). 

17.  Corrigan  V.  Perry,  1998  WL  129929 
(4th  Cir.  1998)  (unpubhshed). 


18.  Some  courts  have  suggested  that  if 
an  employer  knows  both  about  a  disability 
and  the  need  for  an  accommodation,  it  may 
have  an  obligation  to  provide  the  accommo- 
dation despite  the  absence  of  an  express 
request.  For  example,  in  Schmidt  v.  Safe- 
way, Inc.,  864  E  Supp.  991  (D.  Ore.  1994), 
the  court  said  that  the  employer  had  an 
obligation  because  ( 1 )  it  knew  of  the  em- 
ployee's underlying  alcohol  problem;  (2)  it 
"had  reason  to  believe  the  employee  could 
continue  to  perform  the  job  providing  an 
accommodation  was  made";  and  (3)  an  ac- 
commodation request  would  have  been  fu- 
tile, given  the  employer's  policy  of  immedi- 
ate termination  of  an  employee  with  alcohol 
in  his  or  her  urine. 

19.  Huppenbauer  v.  May  Dep't  Stores 
Co.,  1996  WL  607087  (4th  Cir.  1996)  (un- 
published). 

20.  See  29  C.ER.  §  1630.2(o)(3).  The 
EEOC  regulation  states  that  this  process 
may  be  necessary  to  identif\'  the  precise  limi- 
tations resulting  from  the  disability  and  rea- 
sonable accommodations  that  might  over- 
come those  limitations. 

21.  The  extent  of  the  employer's  obli- 
gation to  participate  in  the  interactive  pro- 
cess as  set  forth  in  EEOC  regulations  has 
divided  the  appellate  courts.  In  Jacques  v. 
Clean-Up  Group,  96  E3d  506  (1st  Cir. 
1996f,  the  court  acknowledged  in  dicta  that 
"[t]here  may  well  be  situations  in  which  the 
employer's  failure  to  engage  in  an  informal 
interactive  process  would  constitute  a  fail- 
ure to  provide  reasonable  accommoda- 
tion that  amounts  to  a  violation  of  that 
act."  Jacques.  96  F.3d  at  514.  On  the  other 
hand,  in  Barnett  v.  U.S.  Air,  157  E3d  744 
(9th  Cir.  1998),  the  court  rejected  the  notion 
that  an  employer  can  be  independently 
liable  for  failing  to  engage  in  an  interactive 
process. 

22.  5ee29C.RR.  §  1630.9. 

23.  5eeTempleton  v.  Neodata  Services, 
162  E3d  617  (10th  Cir.  1998)  (concluding 
that  plaintiff's  refusal  to  provide  informa- 
tion from  her  physician  on  her  medical  con- 
dition constituted  breakdown  in  interactive 
process  required  under  ADA  and  therefore 
was  sufficient  to  preclude  her  claims). 

24.  See  Dalton  v.  Subaru-Isuzu  Automo- 
tive, 141  E3d  667  (7th  Cir.  1998). 

25.  Enforcement  Guidance  on  Reason- 
able Accommodation  at  p.  19. 

26.  See  Hankins  v.  The  Gap,  Inc.,  84 
E3d  797,  800  (6th  Cir.  1996)  (holding  that 
employer  does  not  have  to  provide  accom- 
modation that  person  wants,  as  long  as  it 
has  "made  available  other  reasonable  and 
effective  accommodations"). 

27.  Reigel  v.  Kaiser  Foundation  Health 
Plan,  859  E  Supp.  963,  973  (E.D.N.C. 
1994). 


28.  Sieberns  v.  Wal-Mart  Stores,  125 
E3d  1019  (7th  Cir.  1997). 

29.  42  U.S.C.  §  12111(9)(A). 

30.  42  U.S.C.  §  12111(9)(B). 

3 1 .  Reigel.  859  E  Supp.  at  973-74. 

32.  EEOC  Enforcement  Guidance: 
Workers'  Compensation  and  the  ADA, 
No.  915.002(9/3/96),  at  p.  22. 

33.  Champ  v.  Baltimore  County,  884  E 
Supp.  991  (D.  Md.  1995),  aff'd,'9\  E3d 
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Stay  or  Go?  County  Commissioners 
on  Social  Services  Boards 

John  L.  Saxon 


SCENARIO  1 

hi  Jtifie  1999  the  commissioners  of  (fictional) 
Carolina  County  appointed  Janet  Greene,  a  county  resident, 
to  the  county's  social  services  board,  effective  July  1,  1 999. 
How  long  is  Greene's  term  on  the  hoards 

The  answer  is  clear.  Under  Section  108A-4  of  the  North  CaroHna  General  Statutes 
(hereinafter  G.S.),  her  appointment  is  for  a  three-year  term  that  expires  on  June  30, 
2002  (unless  she  was  appointed  to  fill  an  unexpired  term  resulting  from  a  vacancy  on 
the  hoard). 

SCENARIO  2 

In  November  1998  the  voters  of  Carolina  County  elected  Janet  Greene 

to  the  board  of  county  commissioners.  After  Greene  assumed  office, 

the  county  commissioners  appointed  her  to  the  social  services  board,  effective 

July  1 ,  1  '->'->'->,  when  the  term  of  an  incumbent  social  services  board 

member  expired.  How  long  is  Greene's  term  on  the  boardf 

The  answer  depends  on  whether  one  thinks  that  Greene's  appointment  to  the  social 
services  board  is  (1)  governed  by  G.S.  108A-4  or  (2)  not  governed  by  G.S.  108A-4  be- 
cause it  is  e.x  officio  and  therefore  concurrent  with  her  term  as  a  county  commissioner. 

This  article  examines  the  legal  arguments  for  and  against  these  two  views:  the 
"three-year  term  position"  and  the  "ex  officio  position."  (For  background  infor- 
mation on  appointment  and  terms  of  social  services  board  members,  see  the 
sidebar,  page  30.) 


The  author  is  an  Institute  of  Government  faculty  member  whose  areas  of  responsibility  include 
social  services  law. 
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The  three-year  term  position  is  based 
on  the  hteral  wording  of  G.S. 
108A-4:  "each  member  of  a  county 
board  of  social  services  shall  serve  for 
a  term  of  three  years."  Proponents  ar- 
gue that  G.S.  108A-4's  wording  and 
meaning  are  clear  and  unambiguous. 
The  three-year  term  established  by  the 
statute  applies  to  all  members,  mclud- 
ing  count)'  commissioners  who  are  ap- 
pointed to  the  social  services  board. 
Three  years  means  just  that — not  more, 
not  less.  Nothing  in  the  statute  links  a 
county  commissioner's  appointment  to 
the  social  services  board  to  his  or  her 
term  as  a  county  commissioner. 

A  comparison  of  G.S.  108A-4  with 
G.S.  130A-35(c)  and  G.S.  122C- 118(f), 
the  statutes  respectively  governing  ap- 
pointment and  terms  of  members  of 
county  public  health  boards  and  area 
mental  health  authorities,  supports  this 
literal  interpretation,  its  proponents  ar- 
gue. All  the  members  of  a  county  health 
board  are  appointed  by  the  count)' 
commissioners.  One  member  of  the 
county  health  board  must  be  a  count) 
commissioner.  The  terms  of  all  the 
members  of  the  county  health  board, 
other  than  the  county  commissioner 
who  is  appointed  to  it,  are  three  \'ears.' 
G.S.  130A-35(c),  however,  expressly 
provides  that,  rather  than  ser\'ing  a 
three-year  term,  the  county  commis- 
sioner who  is  appointed  to  serve  on  the 
county  health  board  "shall  serve  only  as 
long  as  the  [count)'  commissioner] 
member  is  a  county  commissioner." 

A  multicounty  area  mental  health 
authority  board  consists  of  fifteen  to 
rwent)'-five  members  appointed  b)'  the 


boards  of  count)'  commissioners  within 
the  area.-  These  mental  health  author- 
ity boards  must  include  at  least  one 
county  commissioner  from  each  county 
in  the  area.  \Iembers  of  a  mental  health 
authority  board  who  are  not  county 
commissioners  serve  four-year  terms. 
G.S.  122C- 118(f),  however,  expressly 
provides  that  members  of  a  mental 
health  authorit)'  board  who  are  county 
commissioners  ser\'e  in  an  t'.v  officio  ca- 
pacity and  that  their  terms  on  the  men- 
tal health  authority  board  "are  concur- 
rent with  their  terms  as  count)'  commis- 
sioners." 

Proponents  of  the  tliree-)'ear  term 
position  argue  that  if  the  General  As- 
sembly had  intended  to  link  the  term  of 
a  county  commissioner  on  the  social 
services  board  to  his  or  her  term  as  a 
county  commissioner,  it  could  have 
done  so  quite  easily  (and  may  still  do 
so)  by  amending  G.S.  108A-4  to  in- 
clude language  similar  to  that  found  in 
G.S.  130A-35(c)andG.S.  122C-1 18(f). 
The  absence  of  similar  language  in  G.S. 
108A-4,  they  contend,  provides  addi- 
tional evidence  that  the  terni  of  a 
county  commissioner  who  serves  on  the 
social  services  board  is  three  years  and 
is  not  concurrent  with  his  or  her  term  as 
a  county  commissioner. 

Finally,  proponents  of  the  three-year 
term  position  argue,  the  question  of  a 
county  commissioner's  term  on  the  so- 
cial services  board  was  decided  by  a 
1963  decision  of  the  North  Carolina 
Supreme  Court,  State  ex  rel.  Pitts  v. 
Williams.  In  this  case  the  court  '•^eld  that 
a  county  commissioner's  term  as  an  t'.v 
officio  social  ser\'ices  board  niember 


does  not  expire  if  his 
or  her  term  as  a 
county  commissioner 
expires  before  the  end 
of  his  or  her  three- 
)'ear  term  on  the  so- 
cial services  board.' 

The  Pitts  case  in- 
volved the  Craven 
County  Board  of 
C^ommissioners'  ap- 
pointment of  one  of 
its  members,  J.  Ben 
Pitts,  to  the  social  ser- 
vices board  on  July  2, 
1 962,  for  a  three-year 
term  expiring  June 
30,  1965.  Pitts's  term 
on  the  board  of  county  commissioners 
expired  on  December  3,  1962,  after  he 
was  defeated  for  reelection.  On  Decem- 
ber 17,  1962,  the  county  commission- 
ers adopted  a  resolution  appointing  an- 
other county  commissioner.  Dexter  F. 
Williams,  to  replace  Pitts  on  the  social 
services  board.  Pitts  filed  a  lawsuit  chal- 
lenging the  commissioners'  action.  The 
North  Carolina  Supreme  Court  ruled  in 
Pitts's  favor. 

The  supreme  court  first  held  that, 
although  Pitts's  appointment  to  the 
county  social  services  board  was  char- 
acterized under  G.S.  108-1 1  as  ex  offi- 
cio, the  ex  officio  nature  of  his  appoint- 
ment did  not  affect  the  length  of  his  ap- 
pointment to  the  social  services  board."* 
The  court  then  held  that  the  statute 
governing  the  terms  of  social  services 
board  members  (former  G.S.  108-10, 
now  G.S.  108A-4)  clearly  established 
three-year  terms  for  all  social  services 
board  members,  including  county  com- 
missioners appointed  to  the  social  ser- 
vices board;  that  Pitts  had  been  ap- 
pointed to  a  three-year  term  on  the  so- 
cial services  board;  that  his  three-year 
terni  on  the  social  services  board  had 
not  expired  when  the  county  commis- 
sioners attempted  to  replace  him;  that 
state  law  "contains  no  provision  suffi- 
cient to  support  the  view  that  the  expi- 
ration of  the  term  of  office  of  Pitts  as 
county  commissioner  disqualified  him 
from  further  service  as  a  member  of  the 
welfare  board  or  created  a  vacanc)'  in 
the  office  to  which  he  had  been  ap- 
pointed"; and  that  the  county  commis- 
sioners" attempt  to  replace  Pitts  was 
therefore  illeaial,  null,  and  void.' 
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Ex  officio  means  "by  virtue  of  one's 
office."  A  person  who  iiolds  an  of- 
fice ex  officio  does  so  "without  any 
other  warrant  or  appointment  than  that 
resuhing  from  the  holding  of  [another] 
particular  office"  and  performs  the  du- 
ties of  the  appointed  office  (office  B)  as 
part  of  his  or  her  responsibilities  of  the 
office  (office  A)  by  virtue  of  which  the 
appointment  was  made." 

Proponents  of  the  ex  officio  position 
argue,  first,  that  the  county  commis- 
sioners' appointment  of  one  of  their 
own  to  the  social  services  board  is  an  ex 
officio  appointment,  and  second,  that 
as  an  ex  officio  appointee,  the  ap- 
pointed commissioner  serves  a  term 
that  is  concurrent  with  or  linked  to  his 
or  her  term  as  a  county  commissioner, 
rather  than  a  definite  three-year  term 
imderCS.  108A-4. 

Although  G.S.  108A-3  does  not  use 
the  term  ex  officio  with  respect  to  the 
county  commissioners"  appointment  of 
one  of  their  members  to  the  social  ser- 
vices board,  proponents  of  the  ex  offi- 
cio position  argue  that  such  an  appoint- 
ment is  ex  officio  under  G.S.  153A-76 
and  G.S.  128-1.2.  The  first  of  these  two 
statutes,  G.S.  153A-76,  authorizes  the 
board  of  county  commissioners  to  cre- 
ate, change,  abolish,  or  consolidate  of- 
fices, departments,  and  agencies  of  the 
county  government,  to  change  the  com- 
position and  the  manner  of  selection  of 
county  boards,  and  to  "impose  ex  offi- 
cio the  duties  of  more  than  one  office  on 
a  single  officer."'*  G.S.  128-1.2  provides 
that,  unless  the  resolution  of  appoint- 
ment provides  otherwise,  when  the 
board   of  county   commissioners   ap- 


points one  of  its  own  members  to  an- 
other public  board  or  commission,  the 
appointed  commissioner  is  considered 
to  serve  on  the  other  body  as  part  of  his 
or  her  duties  as  a  county  commissioner 
(that  is,  in  an  ex  officio  capacity)  and  is 
not  considered  to  he  serving  in  a  sepa- 
rate office. 

The  question  then  becomes.  Does 
considering  a  commissioner's  appoint- 
ment to  the  county  social  services  board 
ex  officio  under  G.S.  153A-76  or 
G.S.  128-1.2  override  the  provisions  of 
G.S.  108A-4  establishing  a  definite, 
three-year  term  for  all  people  appointed 
to  the  board  of  social  services?  Accord- 
ing to  proponents  of  the  ex  officio  posi- 
tion, the  answer  is  yes.  If  a  county  com- 
missioner is  appointed  ex  officio  to  the 
social  services  board,  he  or  she  per- 
forms the  duties  of  a  social  services 
board  member  as  part  of  his  or  her  re- 
sponsibilities as  a  county  commissioner. 
The  commissioner's  ex  officio  duties  on 
the  social  services  board  continue  only 
as  long  as  he  or  she  remains  a  county 
commissioner.  Thus  the  position  of  a 
county  commissioner  who  is  an  ex  offi- 
cio social  services  board  member  is  dif- 
ferent from  that  of  other  social  services 
board  members  in  two  respects:  his  or 
her  position  on  the  social  services  board 
is  not  considered  a  separate  office  for 
purposes  of  North  Carolina's  laws  on 
holding  multiple  offices,  and  his  or  her 
appointment  to  the  social  services 
board  is  not  for  a  definite,  three-year 
term.'' 

Neither  G.S.  153A-76  nor  G.S.  128- 
1 .2,  however,  addresses  the  terms  or  the 
tenure    of    ex    officio    office-holders. 


Therefore  neither  statute  pro- 
vides any  explicit  legal  support 
for  the  position  that  the  term  of 
an  ex  officio  appointment  is 
concurrent  with  the  term  of  the 
office  by  virtue  of  which  the  ap- 
pointment was  made.'" 

Proponents  of  the  t'.v  officio  po- 
sition therefore  rely  instead  on  lan- 
guage in  a  1911  decision  by  the 
North  Carolina  Supreme  Court, 
McCitllers  v.  Wake  County  Board  of 
Commissioners}^  The  McCullers  case 
involved  a  state  law  that  designated  the 
chair  of  the  county  commissioners,  the 
mayor  of  the  county  seat,  and  the 
county  clerk  of  superior  court  as  three 
of  the  five  members  of  a  county  health 
board.  The  supreme  court  held  that 
these  three  public  officials  were  ex  offi- 
cio members  of  the  county  health  board 
and  that,  as  such,  they  did  not  violate 
North  Carolina's  constitutional  prohi- 
bition against  holding  multiple  offices 
by  serving  both  on  the  county  health 
board  and  in  their  other  public  offices. 
The  court  went  on  to  state,  however, 
that  because  their  ex  officio  positions 
on  the  county  health  board  were  con- 
ferred on  them  as  the  holders  of  par- 
ticular public  offices  and  not  as  particu- 
lar individuals,  they  remained  ex  officio 
members  of  the  board  only  as  long  as 
they  held  their  other  public  offices,  even 
though  another  provision  of  the  law  es- 
tablished definite  two-year  terms  for 
health  board  members. 

Proponents  of  the  ex 
officio  position  therefore 
argue  that,  under  the 
McCullers  decision,  an 
ex  officio  board  mem- 
ber's term  or  tenure 
must  be  concurrent 
with  his  or  her 
tenure  or  term 
in  the  office 
that  served 
as  the  basis 
for  the  ap- 
pointment and  is  not  de- 
termined by  a  statute  establishing  a  dif- 
ferent, definite  term  for  the  appointed 
office.  If  so,  a  county  commissioner  who 
is  appointed  as  an  ex  officio  member  of 
the  social  services  board  remains  a  mem- 
ber only  as  long  as  he  or  she  remains  a 
county  commissioner,  rather  than  serv- 
mga  definite,  three-year  term. 
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Proponents  of  the  three-\ear  term 
position  counter  that  the  McCullers 
decision  does  not  constittite  binding  le- 
gal precedent  with  respect  to  the  terms 
of  county  commissioners  who  are  ap- 
pointed ex  officio  to  the  social  services 
board.  First,  the\'  sa\.  the  onlv  legal  is- 
sue that  was  actually  decided  in  the 
McCullers  case  was  whether  the  t\v  offi- 
cio service  of  three  public  officials  on 


the  county  health  board  \  lolated  North 
Carolina's  constitutional  prohibition 
against  holding  multiple  offices.  The 
case  did  not  in\'ol\e  the  tenure  or  the 
terms  of  these  ex  officio  health  board 
members,  and  the  supreme  court  there- 
fore did  not  actualh'  decide  that  their 
tenure  as  ex  officio  board  members  was 
necessarily  concurrent  with  their  tenure 
in  their  other  public  offices. 


Second,  the  ex  officio  offices 
in\olved  in  the  McCullers  case 
were  qualitativeh'  different  from 
the  ex  officio  appointment  of  a 
particular  county  commissioner 
to  the  social  services  board.  The 
statute  at  issue  in  McCullers  re- 
quired the  holders  of  three  par- 
ticular public  offices  to  serve  as  ex 
officio  members  of  the  county 
health  board.  Under  the  "'tradi- 
tional" approach  to  ex  officio 
office-holding,  their  tenure  as  ex 
officio  board  members  was  neces- 
sariK  linked  to  their  tenure  or 
terms  in  the  public  offices  on 
which  their  ex  officio  positions 
were  based.'-  G.S.  108A-3,  b\- contrast, 
does  not  require  the  ex  officio  appoint- 
ment of  a  count)'  commissioner  to  the 
social  ser\ices  board.  More  important, 
if  the  county  commissioners  choose  to 
appoint  one  of  their  members  as  an  ex 
officio  member  of  the  social  services 
board,  they  generally  do  so  by  appoint- 
ing a  particular  individual  who  is  a 
county  commissioner  (as  opposed  to 


Appointment  and  Terms  of  County  Social  Services  Board  Members 


Most  North  Carolina  counties 
have  five-member  social  ser- 
vices boards.  In  these  counties  the 
board  of  count)'  commissioners  ap- 
points two  members  of  the  social  ser- 
vices board,  the  state  Social  Services 
Commission  appoints  two  members, 
and  the  remaining  board  member  is 
appointed  by  the  other  social  ser\"ices 
board  members.' 

Although  state  law  does  not  re- 
quire that  a  county  commissioner 
serve  on  the  county  social  services 
board,  it  clearly  permits  the  count)' 
commissioners  to  appoint  one  of 
their  own  to  the  social  services 
board,-  and  this  is  a  long-standing 
practice  in  many  counties.  The  ap- 
pointmen':  of  a  count)'  commissioner 
to  the  social  services  board  may  im- 
prove the  communication  between 
the  county  commissioners  and  the 
counr)'"s  social  services  board  and  di- 
rector, facilitate  the  commissioners" 
oversight  of  the  county  social  ser- 
vices department,  and  allow  the 
commissioners   to   exercise   ereater 


control  over  the  social  services  director 
and  department. 

Except  for  appointments  to  fill  unex- 
pired terms  resulting  from  vacancies  on 
the  board,  state  law  provides  that  "each 
member  of  a  count)'  board  of  social  ser- 
vices shall  serve  for  a  term  of  three 
years"  that  begins  on  July  1  and  ends 
on  June  30.  With  one  exception,  social 
services  board  members  may  serve  no 
more  than  two  consecutive  three-year 
terms. '  In  the  absence  of  "good  cause," 
social  ser\'ices  board  members  may  not 
be  replaced  or  remo\'ed  before  the  end 
of  their  terms."* 


Notes 

1.  State  law  requires  that  each  North 
Carolina  count)'  have  a  social  ser\'ices  board 
(or  a  consolidated  human  services  board). 
G.S.  108A-1,  -3.  Wake  County  has  a  con- 
solidated human  services  board.  G.S.  153A- 
'^''(b).  In  Mecklenburg  Counn'  the  board  of 
county  commissioners  also  is  the  count)' 
social  services  board.  G.S.  153A-77(a).  A 
few  counties  have  three-member  social  ser- 


vices boards.  G.S.  108A-2.  In  these  coun- 
ties the  board  of  county  commissioners 
and  the  state  Social  Services  Commission 
appoint  one  member  each,  and  the  re- 
maining member  is  appointed  by  the 
other  two  members. 

2.  5eeG.S.  I08A-3(a). 

3.  G.S.  I08A-4.  An  appointment  to 
fill  an  unexpired  term  resulting  from  a 
\'acancy  on  the  social  services  board  is 
not  considered  a  term  for  purposes  of  the 
two-term  limit.  G.S.  108A-6.  Also,  the 
two-term  limit  does  not  apply  to  a  social 
services  board  member  who  was  a  count)' 
commissioner  at  any  time  during  his  or 
her  first  two  consecuti\'e  terms  on  the  so- 
cial services  hoard  and  is  a  county  com- 
missioner at  the  time  of  his  or  her  reap- 
pointment to  the  social  services  board. 
G.S.  108A-4. 

4.  The  "good  cause"  requirement 
for  removal  of  county  social  services 
board  members,  and  the  procedures  for 
removing  them,  are  discussed  in  more 
detail  in  John  L.  Saxon,  Removal  of 
Members  of  County  Social  Services 
Boards  from  Office  during  Their  Terms, 
Social  Services  Law  Bulletin  no.  17  (In- 
stitute of  Government,  Feb.  1993). 


30       POPULAR  GOVrRNMENT.  X^INTER   2.000 


their  appointing  the  holder  of  a  particu- 
lar seat  on  the  board,  such  as  the  chair 
or  the  commissioner  elected  from  dis- 
trict two). 

This  difference — between  designat- 
ing the  holder  of  a  particular  public  of- 
fice as  an  ex  officio  board  member  and 
appointing  a  particular  individual  who 
is  a  public  official  as  an  ex  officio  board 
member — is  more  than  semantic.  When 
the  board  of  commissioners  appoints  a 
particular  individual  who  is  a  commis- 
sioner as  an  ex  officio  member  of  the 
social  services  board,  it  cannot  be  said 
that  the  commissioner's  position  on  the 
social  services  board  is  solely  by  virtue 
of  his  or  her  office  as  a  county  commis- 
sioner— that  is,  "without  any  other 
warrant  or  appointment  than  that  re- 
sulting from  the  holding  of  [another] 
particular  office."  For  example,  in 
opening  scenario  2,  although  the  Caro- 
lina County  commissioners  undoubt- 
edly appointed  Greene  to  the  social  ser- 
vices board  because  she  was  a  county 
commissioner,  the  legal  basis  for  her  po- 
sition on  the  social  services  board  is  her 
appointment  by  the  board  of  commis- 
sioners, not  her  office  as  a  county  com- 
missioner. Her  appointment  may  be 
characterized  as  ex  officio,  but  it  is  not 
ex  officio  in  the  same  sense  as  the  ex 
officio  offices  involved  in  McCitllers. 

Third,  proponents  of  the  three-year 
term  position  argue  that  the  McCtillers 
decision  is  inconsistent  with  the  su- 
preme court's  1963  decision  in  Pitts. 
Again,  in  that  case  the  court  expressly 
held  that,  when  a  statute  (G.S.  108A-4) 
clearly  establishes  a  definite  term  for  an 
appointed  office  (social  services  board 
member),  the  appointment's  being  char- 
acterized as  ex  officio  does  not  neces- 
sarily mean  that  the  tenure  or  the  term 
of  the  ex  officio  appointment  is  concur- 
rent with  the  appointee's  term  in  the  of- 
fice that  serves  as  the  basis  for  the  ex  of- 
ficio appointment." 

Conclusion 

Although  the  issue  may  not  be  com- 
pletely free  from  doubt,  it  seems  that, 
given  the  supreme  court's  decision  in 
Pitts  and  the  literal  wording  of  G.S. 
108A-4,  county  commissioners  who 
are  appointed  as  ex  officio  members  of 
social  services  boards  are  appointed  for 
a  definite  term  of  three  years  and  their 


service  on  the  social  services  board  is 
not  linked  to  or  concurrent  with  their 
tenure  as  county  commissioners. 

Thus,  back  to  opening  scenario  2, 
unless  the  supreme  court  overrules  the 
Pitts  decision  or  the  General  Assembly 
amends  G.S.  108A-4  or  other  statutes 
governing  ex  officio  appointments, 
Greene's  term  on  the  social  services 
board  will  expire  on  June  30,  2002.  If 
her  term  as  a  county  commissioner  ends 
in  December  2000,  and  she  is  not  re- 
elected, she  may  continue  serving  on  the 
social  services  board  in  a  non-e.v  officio 
capacity  until  June  30,  2002,  and  the 
county  commissioners  may  not,  with- 
out good  cause,  replace  or  remove  her 
before  that  date.''' 


Notes 

1 .  G.S.  130A-35(b),  (c),  (g).  The  statute 
does  not  use  the  term  ex  officio  to  describe 
the  board  of  county  commissioners'  ap- 
pointment of  a  county  commissioner  to  the 
county  public  health  board. 

2.'  G.S.  122C-1 18(e)(1),  (f). 

3.  State  ex  rel.  Pitts  v.  Williams,  260 
N.C.  168,  132  S.E.2d  329  (1963). 

4.  Pitts,  260  N.C.  at  1 73, 132  S.E.2d  at 
332.  In  reaching  this  conclusion,  the  court 
reasoned  that  former  G.S.  108-11  "obvi- 
ously" used  the  term  ex  officio  not  in  "its 
technical  sense"  but  for  the  more  limited  pur- 
pose of  allowing  county  commissioners  to 
serve  as  social  services  board  members  with- 
out violating  North  Carolina's  constitution- 
al restrictions  on  holding  multiple  offices. 

5.  P;rts,260N.C.atl73,132S.E.2dat 
332.  The  court  held  that  Pitts 's  service  on  the 
social  services  board  was  ex  officio  while  he 
was  a  county  commissioner  (July  2,  1962- 
December  3, 1 962);  that  his  service  after  De- 
cember 3, 1 962,  was  as  "an  appointed  mem- 
ber who  was  not  a  county  commissioner"; 
and  that  he  was  required  to  take  an  oath  of 
office  as  a  social  services  board  member 
when  this  change  in  status  occurred. 

6.  Black's  Law  Dictionary  (6th  ed. 
1990).  Many  people  incorrectly  assume  that 
an  ex  officio  board  member  is  an  "honor- 
ary" member  who  may  not  vote.  £.v  officio 
office-holding  is  discussed  in  more  detail  in 
chapter  6  of  A.  Fleming  Bell,  II,  Ethics, 

CONELICTS,  AND  OfER'ES:  A  GuiDE  FOR  LOCAL 

Officials  (Chapel  Hill,  N.C:  Institute  of 
Government,  The  University  of  North 
Carolina  at  Chapel  Hill,  1997). 

7.  The  General  Assembly  removed  the 
term  ex  officio  from  a  prior  version  of  the 
statute  in  1969.  Former  G.S.  108-11  pro- 


vided that  "one  or  both  of  [the  persons  ap- 
pointed by  the  board  of  county  commission- 
ers to  the  county  social  services  board]  may 
be  a  member  or  members  of  the  board  of 
county  commissioners  to  serve  as  ex  officio 
members  of  the  county  [social  services] 
board.  .  .  .  [0]r  the  commissioners  may  ap- 
point one  or  both  members  to  the  county 
board  from  persons  other  than  their  own 
membership." 

8.  G.S.  153A-76  also  provides  that, 
notwithstanding  the  county  commissioners' 
authority  to  make  ex  officio  appointments 
and  organize  county  government,  they 
"may  not  change  the  composition  or  man- 
ner of  selection"  of  the  county  social  ser- 
vices board. 

9.  See  Bell,  Ethics,  Conflicts,  and  Of- 
fices at  112-13. 

10.  G.S.  128-1.2  applies  only  to  the 
question  of  whether  ex  officio  appoint- 
ments violate  North  Carolina's  restric- 
tions on  holding  multiple  offices.  Under 
G.S.  128-1.1,  a  person  may  hold  concur- 
rently no  more  than  one  elective  office  (such 
as  county  commissioner)  and  one  appoint- 
ive office  (such  as  social  services  board 
member).  G.S.  128-1.2  simply  makes  it 
clear  that  county  commissioners  who  are 
appointed  ex  officio  to  other  public  boards 
or  commissions  are  not  considered  to  be 
holding  a  separate  appointive  office  for  pur- 
poses of  the  restrictions  in  G.S.  128-1.1 
on  holding  multiple  offices. 

11.  McCullers  v.  Wake  County  Bd.  of 
Comm'rs,  158  N.C.  75,73  S.E.  816  (1911). 

12.  The  "traditional"  and  "expanded" 
views  of  ex  officio  office-holding  are  dis- 
cussed in  Bell,  Ethics,  Conflicts,  and 
Offices  at  108-10. 

13.  Pitts,  260  N.C.  at  173,  132  S.E.2d  at 
332.  Although  the  supreme  court's  rea- 
soning in  the  Pitts  case  has  been  criricized 
(see  Bell,  Ethics,  Conflicts,  and  Offices 
at  113-14),  the  Pitts  decision  has  not  been 
overruled  by  subsequent  court  decisions  or 
legislative  enactments  and  still  is  binding  le- 
gal precedent  on  the  issues  it  decided. 

14.  Greene  may,  of  course,  resign  from 
the  social  services  board  when  her  term  as 
a  counry  commissioner  expires,  thereby 
allowing  the  board  of  county  commission- 
ers to  appoint  one  of  its  members  or  another 
county  resident  to  fill  her  unexpired  term 
on  the  social  services  board.  If  Greene 
continues  to  serve  on  the  social  services 
board  after  her  term  as  a  county  commis- 
sioner expires,  she  must  take  an  oath  of 
office  as  a  social  services  board  member 
(if  she  has  not  already  done  so),  and  she 
becomes  subject  to  North  Carolina's  re- 
strictions on  holding  multiple  offices,  with 
respect  to  her  conrinued  service  on  the 
board. 
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County  Vehicle  Services: 
Preventing  Wear,  Repairing  Tear 

Matthew  J.  MicheL  Nathan  Bell, 
Matthew  Branson,  M.  Michael  Owens, 
and  Matthew  Roylance 


County-  governments  are  constantly 
trying  to  do  more  with  less.  One  area 
that  county  officials  often  evaluate  for 
potential  savings  is  maintenance  and  re- 
pair services  on  fleet  vehicles.  Counties 
take  two  basic  approaches  to  provid- 
ing these  services:  "in-house"  coun- 
ties operate  their  own  garages, 
and    "contracting"    counties 
purchase  services  from  pri- 
vate garages. 

To  compare  these  two 
modes  of  service  provision, 
we  conducted  a  survey  of 
North  Carolina  counties  for  fis 
cal  year  1997,'  gathering  informa- 
tion on  number  of  fleet  vehicles  oper- 
ated and  serviced  (in  two  categories — 
heavy  trucks;  and  autos,  light  trucks, 
vans,  etc.);  actual  expenditures  for  ve- 
hicle service;  fixed  costs  for  vehicle  ser- 
vice (direct  costs  for  administration,  fa- 
cilities, etc.,  plus  overhead);  percentage 
of  vehicles  serviced  within  a  specified 
number  of  days;  percentage  of  vehicles 
returned  for  the  same  repair  within  six 
months;  process  for  contracting  if  used; 
and  formal  preventive  maintenance 
policy,  if  any. 

This  article  presents  the  results  of  the 
survey.  It  also  suggests  several  manage- 
ment practices  to  improve  both  in- 
house  and  contracted  \ ehicle  ser\ices. 

Results 

Thirt\-two  counties  responded  to  the 
survey.  Of  these,  18  operated  an  in- 
house  facility,  and  14  contracted  with 
private  garages.  Demographic  informa- 
tion on  the  responding  counties  indi- 
cates that  the  in-house  counties  are  pre- 
dominantly larger  and  urban,  whereas 
the  contracting  counties  are  generally 
smaller  and  mostl\-  rural  (see  Table  1 ). 


Average  Cost  per  Vehicle 

We  calculated  an  average  annual  ser- 
vice cost  per  vehicle  b)-  adding  actual 
expenditures  and  fixed  costs  and  divid- 
ing the  total  by  the  number  of  heavy 
trucks  plus  the  number  of  autos,  light 
trucks,  vans,  and  so  forth.  The  18  in- 
house  counties  reported  an  average  cost 
per  vehicle  of  $2,046,  with  a  range  of 
S923  to  S4,2 1 8.  In  contrast,  the  1  ^con- 
tracting  counties  reported  an  average 
cost  of  Si, 320,  with  a  range  of  $358  to 
S2,414.  (SeeTable2.) 

Threshold  for  In-House  Operations 

Most  counties  with  150  \ehicles  or 
more  reported  servicing  their  vehicles 
m-house,  whereas  most  counties  with 
fewer  than  150  vehicles  reported  con- 
tracting for  services  (see  Figures  1  and 
2,  pages  34  and  35,  respectively).  We 
offer  two  possible  reasons  for  this  150- 
vehicle  threshold,  based  on  both  survev 


This  section  features  the  work  of 
students  and  recent  graduates  of 
UNC-CH's  Master  of  Public 
Administration  Program  at  the 
Institute  of  Government.  The 
authors  are  1999  graduates  of 
the  program. 

responses  and  research  that  we  con- 
ducted for  Person  County,  which  want- 
ed to  evaluate  the  cost-effectiveness  of 
de\eloping  an  in-house  operation  at  an 
abandoned  solid-waste  transfer  sta- 
tion.- 

First,  1 50  \chicles  may  be  the  level  at 
which  a  county  begins  to  realize  suffi- 
cient economies  of  scale  to  justify  con- 
struction and  operation  of  an  in-house 
garage.  For  example,  in  Person  County 
we  found  that  renovating  an  existing 
facility  and  furnishing  it  with  equip- 
ment for  two  bavs  to  ser\ice  120  ve- 
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hides  was  not  cost-effective.  Given  the 
small  size  of  the  county's  fleet,  a  garage 
could  not  realize  enough  savings  in 
maintenance  and  repairs  to  justif}'  the 
county's  discontinuing  its  practice  of 
contracting  for  vehicle  services. 

Second,  as  a  county's  number  of  ve- 
hicles increases,  obtaining  a  sufficient 
level  of  vehicle  service  from  private  ven- 
dors may  become  more  difficult.  When 
a  county  contracts  for  vehicle  services, 
it  competes  with  private  customers  for 
service  time.  At  the  150-vehicle  level, 
garage  operators  may  be  unable  to  ac- 
commodate both  a  county's  demand  for 
prioritized  service  and  the  demand  of 
their  private  customers.  This  situation 
becomes  a  concern  when  a  backlog  of 
vehicles  to  be  repaired  begins  to  delay 
county  services. 

Quality  of  Service 

The  survey  focused  on  two  measure- 
ments of  quality:  the  mean  percentage 
of  vehicles  serviced  within  one  day  and 
the  mean  percentage  of  vehicles  re- 
turned for  the  same  repair  within  six 
months  (see  Table  3).  On  both  measure- 
ments, in-house  counties  reported  bet- 
ter performance  than  contracting  coun- 
ties: 74  percent  of  their  vehicles  serviced 
within  one  day,  compared  with  55  per- 
cent of  contracting  counties'  vehicles; 
and  1.9  percent  of  their  vehicles  re- 
turned for  the  same  repair  within  six 
months,  compared  with  6.5  percent  of 
contracting  counties'  vehicles. 

Suggested  Practices 

Regardless  of  how  a  county  provides 
vehicle  maintenance  services,  it  might 
implement  several  practices  to  improve 
cost-effectiveness  and  quality.  Survey 
respondents  reported  some  of  these 
practices.  We  have  supplemented  those 
they  reported  with  recommendations 
from  Institute  of  Government  faculty 
who  specialize  in  local  government. 


Table  1.  Demographic  Data  on  Survey  Respondents 


Average  population 

Mean  proportion  of  population  rural 

Average  per  capita  income 

Average  unemployment  rate 

Average  poverty  rate 

Average  cost  of  living  (state  =  100) 

Average  growth  rate 

No.  of  counties  in  metropolitan  statistical  area 


In-House 

Contracting 

State 

Counties 

Counties 

Average 

130,357 

35,284 

73,231 

44.0% 

69.0% 

50.3% 

$18,855 

$17,002 

$19,567 

4.6% 

5.9% 

4.3% 

12.2% 

16.3% 

13.0% 

90.5 

80.0 

100.0 

1.2% 

0.6% 

1.2% 

9 

3 

36 

Source:  North  Carolina  Department  of  Commerce  and  North  Carolina  Office  of  State  Planning,  1995 
and  1996  data. 


Table  2.  Average  Costs  of  Vehicle  Service 


In-House 

Contracting 

Counties 

Counties 

Number  of  responses 

18 

14 

Average  number  of  vehicles 

271 

67 

Heavy  trucks 

16 

3 

Autos,  light  trucks,  vans,  etc. 

255 

64 

Average  service  cost  per  vehicle 

$2,046* 

$1,320* 

*The  probability  of  this  cost  difference  occurring  at  random  is  10  percent  (that  is,  the  figures  have 
a  90  percent  confidence  level). 


able  for  the  quality  of  its  work,  and  to 
provide  the  head  mechanic  with  the 
necessary  information  to  make  man- 
agement decisions.^ 

In-House  Vehicle  Service  as  a 
Separate  County  Department 

Many  counties  that  currently  use  an  in- 
house  operation  set  it  up  as  a  separate 
internal-service  department  rather  than 
as  a  division  within  one  of  the  units  the 
operation  serves.  The  reason  for  this  ar- 
rangement is  most  likely  to  allow  the 
service  department  to  recover  its  costs 
for  providing  the  service  to  the  county. 
There  also  may  be  greater  accountabil- 
ity to  and  oversight  by  administrators 
and  elected  officials  if  the  garage  stands 
on   its   own   instead   of  being 
placed  within  an  exist- 
ing department.  Such 
a  garage  still  should 
establish  service  ex- 
pectations and  per- 
formance measures 
to  enhance  its  ability 
to  oversee  its  work. 

Fee-for-Service  Budgeting 
Method/Internal  Service  Fund 
Accounting 

A  vehicle  maintenance  and  repair  de- 
partment may  want  to  charge  individ- 


In-House  Counties 

Establishment  of  Quality 
Measurement  Standards 

In-house  counties  should  establish 
goals  specifying  the  types  of  services 
needed,  the  time  intervals  at  which  pre- 
ventive maintenance  should  occur,  and 
service  standards.  County  mechanics 
and  other  department  employees  re- 
sponsible for  vehicle  services  should 
participate  in  setting  these  goals  and 
standards.  For  example,  a  county  might 
set  the  following  standards: 

•  Ninety-five  percent  of  vehicles  will 
be  repaired  within  two  days. 

•  No  more  than  5  percent  of  vehicles 
should  be  returned  for  the  same  re- 
pair within  six  months. 

Using  performance  measures  is  impor- 
tant to  track  services  performed  on  ve- 
hicles, to  hold  the  garage  staff  account- 
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Figure  1.  Number  of  Vehicles  in  18  Counties  with  In-House  Vehicle  Services 


ual  departments  for  services.''  Vehicle 
service  fees  can  be  reflected  in  the 
county  budget  as  both  expenses  to  the 
departments  whose  vehicles  are  ser- 
viced and  revenues  for  the  vehicle  ser- 
vice department.  These  figures  could  be 
used  to  monitor  how  much  each  de- 
partment spends  on  vehicle  services. 
The  vehicle  service  expenses  and  rev- 
enues would  be  accounted  for  in  an 
internal  service  fund  in  the  count}' 
budget. 

Triage  Systems 

Many  counties  use  a  "triage"  system  to 
prioritize  vehicles  for  services  and  re- 
pairs. For  example,  emergency  medical 
services  and  sheriff's  department  ve- 
hicles often  have  priority  over  other 
count}'  vehicles.  This  system  allows  ve- 
hicles needed  for  critical  public  services 
to  be  available  at  all  times,  and  makes 
vehicles  used  in  nonemergency  func- 
tions (for  example,  library  services  or 
public  works)  wait  a  short  while,  if  nec- 
essary, for  service  or  repair.  To  imple- 
ment such  a  system,  department  heads 
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or  the  count}-  manager  might  devise  a 
list  of  essential  and  nonessential  county 
\ehicles. 

Contracting  Counties 

Centralized  Competitive  Bidding 
for  Vehicle  Services 

County  departments  typically  prefer  to 
choose  their  own  vendors.  However, 
decentralized,  noncompetitive  bidding 
can  lead  to  significantly  different 
charges  across  departments.  Instituting 
a  centralized  competitive-bidding  pro- 
cess in  which  different  vendors  earn  all 
departments'  business  for  particular 
services  (preventive  maintenance,  tire 
replacement  and  repairs,  major  over- 
hauls, and  so  forth)  would  reduce  price 
differences  and  should  result  in  more 
competitive  rates.  In  the  contracting 
counties  that  responded  to  our  survey, 
those  using  competitive  bidding  for 
some  of  their  vehicle  services  paid  an 
average  of  $230  less  per  vehicle  than 
those  without  formal  bidding.  Addi- 
tionally, contracting  counties  using 
competiti\'e  bidding  had  a  higher  per- 
centage ot  vehicles  repaired  within  one 


day  than  those  without  this  process 
(73  percent  versus  60  percent). 

Through  competitive  bidding,  offi- 
cials could  select  a  list  of  vendors  for 
each  service  and  allow  departments  to 
choose  from  that  list.  New  requests  for 
bids  to  be  on  the  list  would  go  out  every 
two  to  four  years  to  ensure  competi- 
tiveness. This  practice  would  provide 
departments  with  some  contracting 
flexibility',  while  allowing  a  county  to 
realize  volume  discounts  in  services 
through  formal  contracting. 

Tracking  of  Repair  Quality 

One  of  the  most  noticeable  differences 
between  the  in-house  and  the  contract- 
ing counties  is  in  the  quality  of  service. 
In-house  counties  had  a  higher  percent- 


Table  3.  Data  on  Quality 


Average  number  of  vehicles 

Mean  proportion  of  vehicles  serviced  within  1  day 
Mean  proportion  of  vehicles  returned  for 
same  repair  within  6  months 


In-House 
Counties 

271 

74%* 

1.9%* 


Contracting 
Counties 

67 
55%* 

6.5%* 


*The  probability  of  this  percentage  difference  in  quality  occurring  at  random  is  10  percent  (that  is, 
the  figures  have  a  90  percent  confidence  level). 
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Figure  2.  Number  of  Vehicles  in  14  Counties  Contracting  forVeliicie  Services 
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age  of  vehicles  repaired  within  one  or 
two  days  and  a  lower  percentage  of  ve- 
hicles returned  for  the  same  repair 
within  six  months,  than  contracting 
counties.  To  remedy  this  deficiency,  a 
contracting  county  might  monitor  how 
well  local  garages  are  servicing  county 
vehicles  as  indicated  by  these  two  mea- 
surements, and  provide  the  data  to  the 
people  responsible  for  selecting  where 
to  send  vehicles  for  service.  The  depart- 
ments themselves  might  track  these  fig- 
ures, or  the  county  manager's  office 
might  do  so. 

Limitations 

Confidence  in  the  trends  that  this  sur- 
vey analysis  highlights  is  limited  by  the 
low  number  of  respondents — just  un- 
der one-third  of  North  Carolina's  coun- 
ties. At  this  low  response  rate,  we  can 
achieve  only  an  89  percent  confidence 
level  for  the  conclusions.  Further,  that 


confidence  level  is  overly  optimistic  be- 
cause we  could  not  estimate  the  total 
number  of  contracting  and  in-house 
counties  to  calculate  accurately  the  sta- 
tistical significance  of  variations  within 
each  group. 

Conclusion 

This  study  identifies  factors  that  affect 
the  provision  of  vehicle  maintenance 
services.  Perhaps  the  most  important 
factor  is  the  number  of  vehicles  in  a 
county's  fleet.  Above  a  threshold  of  ap- 
proximately 150  vehicles,  a  count}'  may 
realize  economies  of  scale  from  in- 
house  services,  while  gaining  greater 
oversight  of  the  quality  of  vehicle  ser- 
vice. Of  course,  a  county  could  and 
probably  should  use  a  number  of  other 
factors  to  determine  whether  to  provide 
services  in-house  or  continue  contract- 
ing for  them — for  example,  the  avail- 
ability and  the  capacity  of  contractors 
in  the  specific  market  area  and  the  effect 
of  those  variables  on  price  and  quality; 
the  structure  and  the  personnel  capacity 


of  a  county's  departments;  and  the  ex- 
tent of  variation  within  a  fleet  and  the 
resulting  array  of  service  needs. 

Another  interesting  finding  is  the 
quality  advantage  of  in-house  vehicle 
services  as  measured  by  the  differences 
in  turnaround  time  and  frequency  of 
reservicing.  Taken  together,  the  factors 
discussed  in  this  article  provide  a  basis 
for  county  officials  to  determine  how  to 
provide  vehicle  services. 


Notes 

1.  We  mailed  two  surveys,  one  blue 
and  one  yellow,  to  all  100  county  mana- 
gers, asking  them  to  forward  the  surveys  to 
the  county  staff  members  qualified  to  re- 
spond. The  blue  survey,  which  contained  17 
questions,  focused  on  in-house  operations; 
the  yellow  survey,  which  contained  13  ques- 
tions, focused  on  contracting  operations. 
Counties  were  asked  to  complete  the  survey 
appropriate  to  their  mode  of  service  deliv- 
ery. If  their  mode  of  service  delivery  com- 
bined elements  of  the  two  approaches,  we 
asked  that  they  fill  out  the  appropriate  data 
on  both  surveys.  We  conducted  a  follow-up 
mterview  with  the  32  respondents  by  tele- 
phone. Our  findings  reflect  the  information 
provided  in  both  the  surveys  and  the  follow- 
up  interviews.  Occasionally,  to  account  for 
gaps,  we  have  supplemented  the  data  with 
our  best  estimates,  based  on  research. 

2.  Students  in  the  Master  of  Public  Ad- 
ministration Program  at  the  Institute  of 
Government  performed  the  analysis  as  part 
of  a  course. 

3.  For  performance  measurements  and 
benchmarks  for  fleet  maintenance  and  other 
local  government  functions,  see  David  N. 
Ammons,  Municipal  Benchmarks:  Assessing 
Local  Performance  and  Establishing  Com- 
Mi'NiTi'  Standards  (Thousand  Oaks,  Calif.: 
Sage  Publications,  1996). 

4.  This  recommendation  came  from 
Gregory  S.  Allison,  an  Institute  of  Govern- 
ment faculty  member  specializing  in  public 
finance,  governmental  accounting,  and  fi- 
nancial reporting. 
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BOOK  REVIEW 


Outrageous  Ambitions,  Remarkable  Success 


Review  hy  John  Sanders 


Terry  Sanford:  Politics,  Progress,  and 
Outrageous  Ambitions,  by  Howard  E. 
Covington,  Jr.,  and  Marion  A.  Ellis. 
Duke  University  Press,  Fall  1999. 
550  pages.  $34.95  hardback. 

This  is  the  first  book-length  biogra- 
phy of  Terry  Sanford  ('1917-98), 
one  of  North  Carolina's  most  creative 
and  constructive  citizens  of  this  century. 
It  should  not  be  the  last. 

Sanford's  long  life  was  so  action 
filled,  from  his  high  school  years  in 
Laurinburg  to  his  final  months  in 
Durham,  that  a  mere  catalog  of  his  do- 
ings becomes  tedious.  As  an  under- 
graduate at  The  University  of  North 
Carolina  at  Chapel  Hill,  he  experienced 
the    salutarv    influence    of    President 


Frank  Graham.  His  study 
of  law  at  Chapel  Hill  was 
interrupted  by  service 
with  the  Federal  Bureau 
of  Investigation  and  by 
combat  as  a  paratrooper 
in  Europe  during  World 
War  II.  After  receiving  his 
law  degree  in  1946,  he 
joined  the  Institute  of 
Government  staff,  where 
he  taught  criminal  law  to 
law  enforcement  officers, 
especially  the  State  High- 
way Patrol,  for  two 
years.  On  entering  law 
practice  in  Fayetteville  in 
1948,  he  began  building 
the  record  of  civic  and 
church  acti\ities 
and  the  state- 
wide political 
network  that 
prepared  his 
way  for  elec- 
tion to  the 
North  Caro- 
lina Senate  in 

952  and  the  governorship 
eight  years  later. 

The   chief  part  of  this 
book  is  properly  devoted 
to  Sanford's  race  for  gover- 
nor in  1960  and  his  four- 
year  term  of  office.  (Go\- 
ernors  could  not  be  imme- 
diately    reelected     until 
1977.')  What  an  eventful 
four  years  they  were!  No 
governor  of  North  Caro 
lina    (and    few    of   any 
other  state)  has  been  as 
fruitful  of  ideas  for  im- 
proving   existmg    pro- 
grams and  starting  new 
ones,  or  as  creative  in 
finding  ways  to  use  the 
powers    of    the    gov- 
ernor's office  to  iden- 


All  photos  from  the  book,  counesy  of  Duke  University  Press 

tify  and  address  social,  economic,  and 
especiall}'  educational  needs  of  the 
people.  And  when  the  formal  state 
structures  would  not  suffice,  Sanford 
created  nonprofit  entities,  such  as  the 
North  Carolina  Fund,  which  was  fi- 
nanced chiefly  by  the  Ford  Foundation 
and  North  Carolina  foundations,  to 
find  and  work  to  eliminate  the  causes  of 
poverty  in  the  state. 

As  Covington  and  Ellis  relate,  some 
of  Sanford's  initiatives — dramatic  im- 
provement of  state  funding  for  public 
schools  with  the  aid  of  a  new  sales  tax 
on  food,  creation  of  the  North  Carolina 
School  of  the  Arts,  and  establishment  of 
the  Community  College  System  with 
state  financing,  for  example — were  suc- 
cessful and  enduring.  Others — the 
Learning  Institute  of  North  Carolina 
and  the  North  Carolina  Film  Board, 
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among  them — did  not  last.  But  the  risk 
of  failure  did  not  deter  Sanford  from 
attempting  to  cope  with  pubHc  needs, 
especially  the  need  for  better  education 
for  all  citizens,  not  just  the  college 
bound.  And  his  success  record  was  re- 
markable. 

Sanford's  ability  to  persuade  the 
General  Assembly  to  fund  bold  new 
ventures  such  as  the  School  of  the  Arts 
did  not  depend  entirely  on  his  eloquent 
advocacy  on  their  behalf.  He  well  un- 
derstood and  skillfully  practiced  the 
traditional  political  arts  of  bestowing 
(or  withholding)  jobs,  roads,  and  other 
favors  withm  the  governor's  gift,  and  so 
built  up  capital  that  was  convertible  in 
aid  of  his  causes  in  the  legislature.  (It 
also  helped  that  the  General  Assembly 
then  functioned  largely  on  a  non- 
partisan basis,  being  almost  entireh' 
Democratic  and  thus  mclined  to  look  to 
Sanford  as  their  leader  to  an  extent  less 
familiar  today.) 

The  authors  pay  inadequate  tribute 
to  a  great  strength  of  Sanford's,  one  that 
enabled  him  to  accomplish  so  much  in 
four  years.  That  was  his  ability  to  iden- 
tify and  attract  into  his  service  a  re- 
markably creative  group  of  \oung  men; 
to  encourage  them  to  devise  new  ap- 
proaches, new  policies,  and  new  pro- 
grams; and  to  give  his  full  political  sup- 
port to  many  of  their  innovations.  He 
did  not  draw  his  governor's  office  staff 
chiefly  from  his  campaign  staff  and  so 
avoided  being  constrained  by  their  limi- 
tations. He  was  not  afraid  to  surround 
himself  with  people  who  were,  in  their 


Clockwise  from  top  left:  Governor-elect 
Sanford  meeting  with  President-elect 
John  F.  Kennedy  in  November  1960; 
former  paratrooper  Sanford  preparing 
to  jump  from  a  training  tower  in  August 
1964,  at  the  twentieth  reunion  of  the 
517th  Parachute  Regimental  Combat 
Team;  Governor  Sanford  joining 
President  Lyndon  B.  Johnson  during  the 
lattcr's  visit  to  a  tenant  farmer's  home  in 
Rocky  Mount,  N.C.,  in  1964;  Duke 
University  President  Sanford  making 
himself  accessible  to  student  antiwar 
demonstrators  in  spring  1970. 
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Clockwise  from  top  left: 
Candidate  Sanford  campaigning 
in  western  North  Carolina  for  the 
U.S.  Senate,  flanked  by  basketball 
stars  Tommy  Amaker  (left)  and 
Tommy  Burleson  (right);  Senator 
Sanford  talking  with  Soviet  Union 
President  Mikhail  Gorbachev; 
Senator  Sanford  greeting  Queen 
Elizabeth  II  at  a  reception  in 
London;  Duke  Professor  Sanford 
greeting  Duke  Professor  Emeritus 
John  Hope  Franklin,  whom 
President  Bill  Clinton  later 
appointed  chair  of  a  national 
commission  on  racial  conflict 
in  America. 


spheres,  smarter  than  he  was.  He  knew 
that,  in  the  retrospect  of  history,  he 
would  be  credited  with  their  achieve- 
ments. 

The  book  treats  Sanford's  \'ears  and 
accomplishments  as  president  of  Duke 
University  (1970-85)  in  only  sixty 
pages,  leaving  to  others  the  more  de- 
tailed review  that  episode  deserves. 
There  too  he  was  served  by  several  able 
subordinates  who  saw  to  the  internal 
management  of  the  institution  (and  of- 
ten took  the  criticism  for  unpopular  de- 
cisions and  actions),  while  he  played  the 
loftier  public  role  of  advocate  and  fund- 
raiser. 

Due  note  is  taken  of  Sanford's  two 
runs  for  the  presidency  of  the  United 
States,  conducted  while  he  was  presi- 


dent of  Duke.  The  first  was  in  1972, 
when  he  was  humiHated  in  the  North 
Carolina  presidential  primary  by  the 
demagogic  governor  of  Alabama, 
George  Wallace,  who  took  50  percent 
of  the  \ote  to  Sanford's  37  percent 
(three  other  candidates  shared  the  re- 
maining 13  percent).  Sanford  even 
trailed  Wallace  badly  in  his  home 
county,  Cumberland.  His  second  run 
was  aborted  early  in  1976,  following  a 
heart  attack  scare. 

The  account  of  Sanford's  term  in  the 
U.S.  Senate  (1987-93)  is  limited  and 
depends  heavily  on  Sanford's  own  jour- 
nal and  other  writings. 

The  reader  who  did  not  observe  the 
Sanford  years  from  1960  to  1965  will 
learn  inuch  of  interest  from  this  fact- 


ual account.  But  one  finds  almost  no 
critical  evaluation  of  Sanford  the  man 
— his  motives,  his  methods,  or  his  ac- 
tions. The  authors  are  both  experienced 
newspapermen,  and  they  give  us  essen- 
tially a  straightforward,  always  kindly, 
newsman's  account  of  Sanford's  life  and 
works.  Oh  yes;  they  do  reveal  one  little- 
known  fact,  suppressed  by  Sanford 
from  early  childhood:  he  shared  with  all 
North  Carolina  governors  since  1977 
the  first  name  of  James. 


Terry  Sanford:  Politics,  Progress,  and 
Outrageous  Ambitions  /5  available  at 
bookstores  or  by  contacting  Duke  Uni- 
versity Press,  phone  (888)  651-0122, 
fax  (888)  65 1-0124. 
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"To  Provide  a  Service" 


Don  Liner's  Career  at  the  Institute  of  Government 
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The  mid-seventies  were  the  days  of  large,  inaccessible 
mainframe  computers,  observes  Charles  D.  "Don" 
Liner.  Only  the  larger  counties  and  cities  had  them, 
although  others  were  beginning  to  use  minicomputers, 
which  were  just  small  mainframe  computers.  No  one  on 

the  Institute  of  Government 
faculty  knew  much  about 
computers,  and  there  were 
no  Institute  programs  or 
services  for  local  govern- 
ment computer  officials. 

Don  was  trained  in 
economics,  not  computers, 
and  his  normal  work  at  the 
Institute  was  in  public 
finance,  but  he  worked 
with  three  data  processing 
officials  to  organize  the 
North  Carolina  Local 
Government  Information 
Systems  Association 
(NCLGISA)  as  a  resource 
through  which  information 
technology  professionals  in 
local  government  could 
find  solutions  to  common 
problems  and  learn  from 
one  another.  Creating  this 
group  "was  just  something 
that  needed  to  be  done," 
Don  says  in  his  matter-of- 
fact  way. 

The  revolution  in  infor- 
mation technology  that 
soon  followed  proved  Don 
correct.  The  advent  of  the 
personal  computer  in  the 
late  seventies  and  early 
eighties,  and  of  networking 
and  the  Internet  in  the 
nineties,  has  intensified 
the  need  for  training  and 
cooperation.  In  the  late 
seventies,  the  Institute 
began  providing  computer 
training  through  a  joint 
project  with  North  Caro- 
lina State  University. 
NCLGISA,  whose  first 
conference  was  attended  by 
fewer  than  twenty  officials, 
now  is  a  thriving  organiza- 


Chattanooga,Tenn.,Mayl6,1940 
B.S.  in  economics  and  business 
administration,  University  of 
Tennessee  at  Chattanooga,  1961; 
M.A.  in  economics,6eorge  Wash- 
ington University  (Washington, 
D.C),  1957;  Ph.D.  in  economics, 
Washington  University  (St.  Louis), 
1972 

Officer,  U.S.  Navy,  1961-64 

Economist,  U.S.  Department  of 
Defense,  U.S.  Department  of 
Commerce,  1965-68;  assistant 
professor  of  economics.  Depart- 
ment of  Economics,  UNC-CH, 
1971-77;  professor  of  public 
finance  and  government, 
Institute  of  Government,  1971- 
present 

State  and  local  taxation, finance 
of  public  schools  and  other 
governmental  functions,  and 
state  and  local  government  fiscal 
relations 

Wife,Camilla"Kitty"Tulloch; 
sons,  Stephen  and  David  Liner 


tion  with  more  than  three  hundred 
members  representing  almost  all  local 
governments  that  have  information 
systems  departments.  Don  currently 
serves  as  faculty  coordinator  for  the 
association,  and  his  collaboration  with 
It  continues  to  be  a  source  of  pride. 

After  nearly  thirty  years  of  providing 
these  and  other  services  as  an  Institute 
faculty  member,  Don  has  entered  UNC- 
CH's  phased-retirement  program.  For 
the  next  three  years,  until  he  reaches  full 
retirement,  he  will  continue  to  teach,  do 
research,  and  be  available  to  Institute 
clients  for  advice  and  consultation — but 
on  a  more  limited  basis.  Don  is  enjoying 
the  mix  of  work  and  personal  projects 
afforded  by  part-time  employment.  He 
also  is  relishing  the  prospect  of  more 
travel.  If  you  visit  Don  at  the  Institute, 
you  will  see  several  stunning  dry- 
mounted  photographs  on  his  office 
walls.  Taken  by  Don  on  trips  to  various 
parts  of  the  world  with  his  wife, 
Camilla  "Kitty"  Tulloch,  they  illus- 
trate his  love  of  travel  and  the  beauty 
he  finds  in  the  places  he  visits. 

Don  came  to  the  Institute  in  1971, 
straight  from  graduate  school.  Before 
attending  graduate  school,  he  was  an 
officer  in  the  U.S.  Navy  and  later  an 
economist  with  the  federal  government. 
At  the  Institute,  Don  has  focused  cjn 
public  finance,  including  state  and  local 
taxation,  finance  of  public  schools  and 
other  governmental  functions,  and  state 
and  local  government  fiscal  relations. 
For  more  than  twenty-five  years,  he 
taught  in  the  Fconomic  Development 
Course,  and  he  continues  to  serve  on 
the  steering  committee  for  the  course. 

In  addition  to  teaching,  Don  served 
as  director  of  the  Institute's  Municipal 
and  County  Administration  program 
in  1998-99  and  as  editor  of  Popular 
Government  hom  1988  to  1992.  His 
research  and  writing  have  addressed 
a  wide  variety  of  topics,  including 
taxation,  school  finance,  coastal  area 
regulation,  highway  financing,  and 
economic  development.  He  edited  State 
and  Local  Gorcrnnient  Relations  in 
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continued  from  page  39 

North  Carolina,  which  grew  out 
of  the  Institute's  work  with  a 
statewide  study  commission. 

The  future  holds  many  chal- 
lenges in  the  areas  he  has  covered 
in  his  work  at  the  histitute,  Don 
sa)'S.  The  most  fundamental 
challenges  include  adapting  North 
Carolina's  state  and  local  tax 
system  to  meet  the  needs  of  the 
next  century  while  achieving  an 
equitable  distribution  of  tax 
burdens,  and  fulfilling  the  state's 
promise  that  all  children  will  have 
the  school  resources  needed  to 
provide  a  sound  basic  education. 

Don's  associates  at  NCLGISA 
face  an  equity  problem  of  another 
sort,  he  nt)tes.  As  information 
technology  develops,  local  infor- 
mation technology  professionals 
will  have  to  continue  sharing 
knowledge  and  working  to  ensure 
that  small  counties  and  municipali- 
ties keep  pace  technologically  with 
their  larger  counterparts  across  the 
state. 

Don's  work  in  public  finance 
will  undoubtedly  be  an  important 
Institute  legacv  for  many  years  to 
come.  "Don  has  always  cut 
through  passing  trends  and  short- 
term  concerns  to  focus  on  the 
essence  of  economic  policy  pro- 
posals," says  Michael  R.  Smith, 
director  of  the  Institute.  '"He  has 
a  deep  understanding  of  North 
Carolina  and  government  rela- 
tions, which  he  has  used  to  help 
public  officials  see  the  historical 
context  for  contemporary  issues." 
Of  his  nearly  three  decades  of 
work  at  the  Institute  and  its  effect 
on  state  and  local  government, 
Don  says  simply,  'T  am  just  trying 
to  provide  a  service."  This  modest 
comment  speaks  volumes  about 
Don's  commitment  to  the  Insti- 
tute and  to  the  people  of  North 
Carolina. 

— Jennifer  Hendenon 


FOLLOWING  UP  ON.. 

"How  We  Die  in  North  Carolina" 

Popular  Government,  Spring  1999 

A  year  ago  the  boards  of  medicine, 
nursing,  and  pharmacy  sponsored  a 
historic  conference,  described  in  the 
Spring  1 999  issue,  to  consider  the 
difficult  question  of  how  health  care 
professionals  can  help  people  who  are 
terminally  ill  obtain  the  kind  of  care  they 
want.  In  fall  1 999  the  boards  adopted  a 
Joint  Statement  on  Pain  Management  in 
End-of-Life  Care.Jhe  statement  tries  to 
correct  misperceptions  that  prevent 
some  health  care  professionals  from 
acting  forcefully  enough  to  relieve  pain. 
It  advises  physicians  to  tell  patients  and 
families  that  effective  pain  relief  can  be 
provided  but  that  such  relief  carries  risks, 
including  the  hastening  of  death.  All 
providers  are  to  look  first  to  the  "ex- 
pressed desires  of  the  patienf'regarding 
pain  control. 

The  statement  addresses  several 
important  points  and  emphasizes  two: 
(1)  the  Board  of  Medicine  will  assume 
that  the  amount  of  opioids  prescribed 
for  a  dying  person  is  appropriate  if  the 
physician  follows  appropriate  medical 
guidelines,  understands  pain  relief  and 
keeps  records  of  the  pain  management 
plan;  and  (2)  a  nurse  may  adjust  medi- 
cation levels  within  the  boundaries  of  the 
prescriber's  plan  and  the  health  agency's 
protocol. 

By  clarifying  and  putting  in  writing 
what  many  North  Carolina  professionals 
have  considered  standard  practice,  the 
boards  aim  to  reduce  providers' fears  of 
discipline  and,  as  a  result,  to  protect 
patients  from  unnecessary  suffering. 
North  Carolina  appears  to  be  the  first 
state  whose  health  boards  have  cooper- 
ated in  such  an  effort. 

— Anne  Dellinger 

For  a  copy  of  tine  statement,  contact  the 
Board  of  Nursing,  phone  (9 1 9)  782-32 1 1, 
Web  site  www.ncbon.org;  the  Medical 
Board,  phone  (9 1 9)  326- 1 100,  Web  site 
www.docboard.org/nc:  or  the  Pharmacy 
Board  phone  (9 1 9)  942-4454, 
Web  site  www.ncbop.org. 


"North  Carolina  Marriage  Laws: 
Some  Questions" 

Popular  Government,  Winter  1998 

"No  Social  Security  Number? 
No  License" 

Popular  Government,  Spring  1999 

in  the  past  two  years.  Popular  Govern- 
ment has  published  two  articles  that 
could  be  classified  under  the  heading 
"What's  Wrong  with  North  Carolina 
Marriage  Laws  and  Why  They  Need  to 
Be  Fixed."  The  first  described  several 
major  problems  in  the  state's  marriage 
laws. The  second  dealt  with  the  recently 
enacted  requirement  that  applicants  for 
a  marriage  license  enter  their  Social 
Security  numbers  on  the  application, 
and  the  effect  of  this  requirement  on 
persons — mostly  foreign  nationals — 
who  do  not  have  such  a  number. 

The  1999  General  Assembly  dealt 
with  the  issues  discussed  in  both  articles. 
Regarding  the  Social  Security  number 
requirement,  the  General  Assembly 
amended  Section  51-8  of  the  North 
Carolina  General  Statutes  to  provide 
that  applicants  without  Social  Security 
numbers  could  sign  an  affidavit  to 
that  effect  and  then  be  issued  a  license 
(S.L.  1999-375). To  deal  with  the  multi- 
tude of  other  problems  with  the  mar- 
riage laws,  the  General  Assembly 
authorized  the  Legislative  Research 
Commission  to  undertake  a  study  of 
the  laws  (S.L.  1999-395).  This  study  is 
to  include  an  examination  of  who  is 
authorized  to  perform  marriage  ceremo- 
nies, the  role  of  the  register  of  deeds  in 
issuing  marriage  licenses,and  the  mar- 
riage of  persons  underage  eighteen, all 
matters  discussed  in  the  1998  article. 

—  William  A.  Campbell 
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